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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

The Markets in Financial Instruments Directive (MiFID), in force since November 2007, is a
core pillar in EU financial market integration. Adopted in accordance with the "Lamfalussy"
process’, it consists of a framework Directive (Directive 2004/39/EC)?, an implementing
Directive (Directive 2006/73/EC)® and an implementing Regulation (Regulation No
1287/2006)*. MiFID establishes a regulatory framework for the provision of investment
services in financia instruments (such as brokerage, advice, dealing, portfolio management,
underwriting etc.) by banks and investment firms and for the operation of regulated markets
by market operators. It aso establishes the powers and duties of national competent
authoritiesin relation to these activities.

The overarching objective is to further the integration, competitiveness, and efficiency of EU
financial markets. In concrete terms, it abolished the possibility for Member States to require
all trading in financial instruments to take place on traditional exchanges and enabled Europe-
wide competition between those exchanges and alternative venues. It also granted banks and
investment firms a strengthened "passport” for providing investment services across the EU
subject to compliance with both organisational and reporting requirements as well as
comprehensive rules designed to ensure investor protection.

The result after 3.5 years in force is more competition between venues in the trading of
financial instruments, and more choice for investors in terms of service providers and
available financial instruments, progress which has been compounded by technological
advances. Overall, transaction costs have decreased and integration has increased®

1 The Mifid review is based on the "Lamfalussy process' (a four-level regulatory approach recommended by the Committee of
Wise Men on the Regulation of European Securities Markets, chaired by Baron Alexandre Lamfalussy and adopted by the
Stockholm European Council in March 2001 aiming at more effective securities markets regulation) as developed further by
Regulation (EU) No 1095/2010 of the European Parliament and of the Council, establishing a European Supervisory Authority
(European Securities and Markets Authority): at Level 1, the European Parliament and the Council adopt a directive in co-
decision which contains framework principles and which empowers the Commission acting at Level 2 to adopt delegated acts
(Art 290 The Treaty on the Functioning of the European Union C 115/47) or implementing acts (Art 291 The Treaty on the
Functioning of the European Union C 115/47). In the preparation of the delegated acts the Commission will consult with experts
appointed by Member States. At the request of the Commission, ESMA can advise the Commission on the technical details to be
included in level 2 legislation. In addition, Level 1 legislation may empower ESMA to develop draft regulatory or implementing
technical standards according to Art 10 and 15 of the ESMA Regulation which may be adopted by the Commission (subject to a
right of objection by Council and Parliament in case of regulatory technical standards). At Level 3, ESMA aso works on
recommendations, guidelines and compares regulatory practice by way of peer review to ensure consistent implementation and
application of the rules adopted at Levels 1 and 2. Finally, the Commission checks Member States' compliance with EU
legislation and may take legal action against non-compliant Member States.

2 Directive 2004/39/EC (MiFID Framework Directive)
3 Directive 2006/73/EC (MiFID Implementing Directive) implementing Directive 2004/39/EC (MiFID Framework Directive)
4 Regulation No 1287/2006 (MiFID Implementing Regulation) implementing Directive 2004/39/EC (MiFID Framework Directive)

as regards record-keeping obligations for investment firms, transaction reporting, market transparency, admission of financial
instruments to trading and defined terms for the purposes of that Directive (OJ L 241/1 2.09.2006)
5 Monitoring Prices, Costs and Volumes of Trading and Post-trading Services, Oxera, 2011
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However, some problems have surfaced. First, the more competitive landscape has given rise
to new challenges. The benefits from this increased competition have not flowed equally to all
market participants and have not always been passed on to the end investors, retail or
wholesale. The market fragmentation implied by competition has also made the trading
environment more complex, especially in terms of collection of trade data. Second, market
and technological developments have outpaced various provisions in MiFID. The common
interest in atransparent level playing-field between trading venues and investment firms risks
being undermined. Third, the financial crisis has exposed weaknesses in the regulation of
instruments other than shares, traded mostly between professional investors. Previously held
assumptions that minimal transparency, oversight and investor protection in relation to this
trading is more conducive to market efficiency no longer hold. Finally, rapid innovation and
growing complexity in financial instruments underline the importance of up-to-date, high
levels of investor protection. While largely vindicated amid the experience of the financial
crisis, the comprehensive rules of MiFID nonetheless exhibit the need for targeted but
ambitious improvements.

The revision of MiFID therefore constitutes an integral part of the reforms aimed at
establishing a safer, sounder, more transparent and more responsible financial system working
for the economy and society as a whole in the aftermath of the financial crisis, as well as to
ensure a more integrated, efficient and competitive EU financial market.® It is also an
essential vehicle for delivering on the G20” commitment to tackle less regulated and more
opague parts of the financial system, and improve the organisation, transparency and
oversight of various market segments, especially in those instruments traded mostly over the
counter (OTC)®, complementing the legislative proposal on OTC derivatives, centra
counterparties and trade repositories’.

Targeted improvements are also required in order to improve oversight and transparency of
commodity derivative markets in order to ensure their function for hedging and price
discovery, aswell asin light of developments in market structures and technology in order to
ensure fair competition and efficient markets. Further, specific changes to the framework of
investor protection are necessary, taking account of evolving practices and to support investor
confidence.

Finally, in line with the recommendations of from the de Larosiére group and the conclusion
of the ECOFIN Council,*° the EU has committed to minimise, where appropriate, discretions
available to Member States across EU financial services directives. This is a common thread
across all areas covered by the review of MiFID and will contribute to establishing a single
rulebook for EU financial markets, help further develop a level playing field for Member
States and market participants, improve supervision and enforcement, reduce costs for market

6 See (COM (2010) 301 final) Communication From The Commission To The European Parliament, The Council, The European
Economic And Social Committee And The European Central Bank: Regulating Financial Services For Sustainable Growth, June
2010

7 See G-20 Leaders statement of Pittsburgh Summit, 24-25 September 2009,
http://www.pittsburghsummit.gov/mediacenter/129639.htm

8 As a result, the Commission issued (COM (2009) 563 final) Communication by the Commission on ensuring efficient, safe and
sound derivatives markets: future policy actions, 20 October 2009

9 See (COM (2010) 484) Proposal on Regulation on OTC derivatives, central counterparties and trade repositories, September 2010

10 See Report, High-level Group on Financial Supervision in the EU, chaired by Jacques de Larosiére, February 2009, and Council

conclusions on strengthening EU financial supervision, 10862/09, June 2009
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participants, and improve conditions of access and enhance the global competitiveness of the
EU financial industry.

As a result, the proposal amending MiFID is divided in two. A Regulation sets out
requirements in relation to the disclosure of trade transparency data to the public and
transaction data to competent authorities, removing barriers to non-discriminatory access to
clearing facilities, the mandatory trading of derivatives on organised venues, specific
supervisory actions regarding financial instruments and positions in derivatives and the
provision of services by third-country firms without a branch. A Directive amends specific
requirements regarding the provision of investment services, the scope of exemptions from
the current Directive, organisational and conduct of business requirements for investment
firms, organisational requirements for trading venues, the authorisation and ongoing
obligations applicable to providers of data services, powers available to competent authorities,
sanctions, and rules applicable to third-country firms operating via a branch.

2. RESULTS OF CONSULTATIONS WITH THE INTERESTED PARTIES AND IMPACT
ASSESSMENTS

The initiative is the result of an extensive and continuous dialogue and consultation with all
major stakeholders, including securities regulators, all types of market participants including
issuers and retail investors. It takes into consideration the views expressed in a public
consultation from 8 December 2010 to 2 February 2011, a large and well-attended public
hearing was held over two days on 20-21 September 2010™, and input obtained through
extensive meetings with a broad range of stakeholder groups since December 2009. Finally,
the proposa takes into consideration the observations and analysis contained in the
documents and technical advice published by the Committee of European Securities
Regulators (CESR), now the European Securities and Markets Authority (ESMA)*2,

In addition, two studies™ have been commissioned from externa consultants in order to
prepare the revision of MiFID. The first one, requested from Price\WaterhouseCoopers on 10
February 2010 and received on 13 July 2010, focused on data gathering on market activities
and other MiFID related issues. The second, from Europe Economics mandated on the 21 July
2010 and received on 23 May 2011 focused on a cost benefit analysis of the various policy
options to be considered in the context of the revision of MiFID.

In line with its "Better Regulation” policy, the Commission conducted an impact assessment
of policy aternatives. Policy options were assessed against different criteria: transparency of

1 See responses to public consultation on the review of MiFID:
http://circa.europa.eu/Public/irc/markt/markt_consultations/library?=/financial_servicesmifid_instruments& vm=detailed& sb=Tit
le and summary in Annex 13 of the Impact Assessment Report

12 The summary is available at http://ec.europa.eu/internal_market/securities/docs/i sd/10-09-21-hearing-summary_en.pdf

13 See CESR Technical Advice to the European Commission in the Context of the MiFID Review and Responses to the European
Commission Request for Additional Information, 29 July 2010 http://www.esma.europa.eu/popup2.php?d=7003 and CESR
second set of Technical Advice to the European Commission in the Context of the MiFID Review and Responses to the European
Commission Request for Additional Information, 13 October 2010 http://www.esma.europa.eu/popup2.php?id=7279

14 These studies have been completed by two external consultants that were selected according to the selection process established
within the rules and regulations of the European Commission. These two studies do not reflect the views or opinions of the

European Commission

EN



EN

market operations for regulators and market participants, investor protection and confidence,
level playing field for market venues and trading systems in the EU, and cost-effectiveness,
i.e. the extent to which the options achieve the sought objectives and facilitate the operation
of securities marketsin a cost effective and efficient way.

Overall, the review of MiFID is estimated to generate one-off compliance costs of between
€512 and €732 million and ongoing costs of between €312 and €586 million. This represents
one-off and ongoing cost impacts of respectively 0.10% to 0.15% and 0.06% to 0.12% of total
operating spending of the EU banking sector. This is far less than the costs imposed at the
time of the introduction of MiFID. The one-off cost impacts of the introduction of MiFID
were estimated at 0.56% (retail and savings banks) and 0.68% (investment banks) of total
operating spending while ongoing compliance costs were estimated at 0.11% (retail and
savings banks) to 0.17% (investment banks) of total operating expenditure.

3. LEGAL ELEMENTSOF THE PROPOSAL
3.1 Legal basis

The proposal is based on Article 53(1) of the TFEU. This Directive would replace Directive
2004/39/EC with regard to the harmonisation of national provisions for the authorisation
governing the provision of investment services and the carrying out of investment activities
by investment firms, the acquisition of qualifying holdings, the exercise of the freedom of
establishment and of the freedom to provide services, the powers of supervisory authorities of
home and host Member States in this regard, as well as the authorisation and operating
conditions for regulated markets and providers of market data. The main objective and
subject-matter of this proposal is to harmonise national provisions concerning the access to
the activity of investment firms, regulated markets and data service providers, the modalities
for their governance, and their supervisory framework. The proposal is therefore based on
Article 53(1) TFEU.

This proposal is complementary to the proposed regulation [MiFIR], establishing uniform and
directly applicable requirements which are necessary for the even functioning of the market in
financia instruments in the field of, for example, publication of trade data, transaction
reporting to competent authorities, and specific powers for competent authorities and ESMA.

3.2 Subsidiarity and proportionality

According to the principle of subsidiarity (Article 5.3 of the TFEU), action on EU level
should be taken only when the aims envisaged cannot be achieved sufficiently by Member
States alone and can therefore, by reason of the scale or effects of the proposed action, be
better achieved by the EU.

Most of the issues covered by the revision are already covered by the current MiFID legal
framework. Further, financial markets are inherently cross-border in nature and are becoming
more so. The conditions according to which firms and operators can compete in this context,
whether it concerns rules on pre and post-trade transparency, investor protection or the
assessment and control of risks by market participants, need to be common across borders and
are all at the core of MiFID today. Action is now required at European level in order to update
and modify the regulatory framework laid out by MiFID in order to take into account
developments in financial markets since its implementation. The improvements that the
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directive has aready brought to the integration and efficiency of financial markets and
services in Europe would thus be bolstered with appropriate adjustments to ensure the
objectives of a robust regulatory framework for the single market are achieved. Because of
this integration, isolated national intervention would be far less efficient and would lead to the
fragmentation of markets, resulting in regulatory arbitrage and distortion of competition. For
instance, different levels of market transparency or investor protection across Member States
would fragment markets, compromise liquidity and efficiency, and lead to harmful regulatory
arbitrage.

The European Securities and Markets Authority (ESMA) should aso play a key role in the
implementation of the new EU-wide framework. Specific competences for ESMA are
necessary in order to improve the functioning of the single market in securities.

The proposal takes full account of the principle of proportionality, namely that EU action
should be adequate to reach the objectives and does not go beyond what is necessary. It is
compatible with this principle, taking into account the right balance of the public interest at
stake and the cost-efficiency of the measure. The requirements imposed on the different
parties have been carefully calibrated. In particular, the need to balance investor protection,
efficiency of the markets and costs for the industry has been central in laying out these
requirements.

3.3. Compliance with Articles 290 and 291 TFEU

On 23 September 2009, the Commission adopted proposals for Regulations establishing EBA,
EIOPA, and ESMA. In this respect the Commission wishes to recall the Statementsin relation
to Articles 290 and 291 TFEU it made at the adoption of the Regulations establishing the
European Supervisory Authorities according to which: "As regards the process for the
adoption of regulatory standards, the Commission emphasises the unique character of the
financial services sector, following from the Lamfalussy structure and explicitly recognised in
Declaration 39 to the TFEU. However, the Commission has serious doubts whether the
restrictions on its role when adopting delegated acts and implementing measures are in line
with Articles 290 and 291 TFEU."

3.4. Detailed explanation of the proposal
34.1. General —Level-playing field

A central aim of the proposal is to ensure that all organised trading is conducted on regulated
trading venues: regulated markets, multilateral trading facilities (MTFs) and organised trading
facilities (OTFs). Identical pre and post trade transparency requirements will apply to all of
these venues. Likewise, the requirements in terms of organisational aspects and market
surveillance applicable to al three venues are nearly identical. Thiswill ensure alevel playing
field where there are functionally similar activities bringing together third-party trading
interests. Importantly however, the transparency requirements will be calibrated for different
types of instruments, notably equity, bonds, and derivatives, and for different types of trading,
notably order book and quote driven systems.

In all three venues the operator of the platform is neutral. Regulated markets and multilateral
trading facilities are characterised by non-discretionary execution of transactions. This means
that transactions will be executed according to predetermined rules. They also compete to
offer access to a broad membership provided they meet a transparent set of criteria.
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By contrast, the operator of an OTF has a degree of discretion over how a transaction will be
executed. Consequently, the operator is subject to investor protection, conduct of business,
and best execution requirements towards the clients using the platform. . Thus, while both the
rules on access and execution methodology of an OTF have to be transparent and clear, they
allow the operator to perform a service to clients which is qualitatively if not functionaly
different from the services provided by regulated markets and MTFs to their members and
participants. Still, in order to ensure both the OTF operator's neutrality in relation to any
transaction taking place and that the duties owed to clients thus brought together cannot be
compromised by a possibility to profit at their expense, it is necessary to prohibit the OTF
operator from trading against his own proprietary capital.

Finaly, organised trading may also happen by systematic internalisation. A systematic
internaliser (SI) may execute client transactions against his own proprietary capital. However,
an Sl may not bring together third party buying and selling interests in functionally the same
was as a regulated market, MTF or OTF, and is therefore not a trading venue. Best execution
and other conduct of business rules would apply, and the client would clearly know when he
is trading with the investment firm and when he is trading against third parties. Specific pre-
trade transparency and access requirements apply to Sls. Again, the transparency
requirements will be calibrated for different types of instruments, notably equity, bonds, and
derivatives and apply below specific thresholds. Any trading on own account by investment
firms with clients, including other investment firms, is thus considered over-the counter
(OTC). OTC trading activity which will not meet the definition of Sl activity, to be made
more inclusive through amendments to implementing legislation, will have to be non
systematic and irregular.

3.4.2. Extension of MiFID rulesto like products and services (Articles 1, 3, 4)

In the context of the work on packaged retail investment products (PRIPs)*, the Commission
has committed to ensuring a consistent regulatory approach based on MiFID provisions for
the distribution to retail investors of different financial products which satisfy similar investor
needs and raise comparable investor protection challenges. Second, concerns regarding the
applicability of MiFID when investment firms or credit institutions issue and sell their own
securities have been raised. While the application of MiFID is clear when investment advice
Is provided as part of the sale, greater clarity is needed in the case of non-advised services,
where the investment firm or bank could be considered not to be providing a MiFID service.
Finally, the disparity between Member State rules applicable to locally active entities exempt
from MiFID offering alimited range of investment servicesis no longer tenable in view of the
lessons of the financial crisis, the complexity of financial markets and products, and the need
for investorsto be able to rely on similar levels of protection irrespective of the location or the
nature of the service providers.

The proposals therefore extend MiFID requirements, and particularly conduct of business and
conflicts of interest rules, to the advised and non-advised sale of structured deposits by credit
institutions, specify that MiFID also applies to investment firms and credit institutions selling
their own securities when not providing any advice, and require Member States to apply
authorisation and conduct of business requirements analogous to MiFID in national
legislation applicable to locally-based entities.

15 http://ec.europa.eu/internal_market/finservices-retail/investment_products_en.htm
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3.4.3. Revision of exemptions from MiFID (Article 2)

MiFID lists dealing on own account in financial instruments among the investment services
and activities requiring authorisation. However, three key exemptions were introduced to
exclude persons who deal on own account as an exclusive activity, as an ancillary part of
another non-financial corporate activity, or as part of a non-financial commodity-trading
activity. In line with G20 commitments, the appropriate coverage of MiFID provisions to
firms providing investment services to clients and carrying out investment activities on a
professional basis should be ensured. The proposals therefore limit the exemptions more
clearly to activities which are less central to MiFID and primarily proprietary or commercial
in nature, or which do not constitute high-frequency trading.

3.4.4. Upgradesto the market structure framework (Articles 18, 19, 20, 32, 33, 34, 53, 54)

Market developments since MiFID have partially challenged the current regulatory
framework applicable to different types of execution venues, intended to underpin fair
competition, a level-playing field, and transparent and efficient markets. Its function and
design built mainly around equity-trading, the need to improve transparency and resiliency in
non-equity markets, and the fact that not all modes of organised trading which have evolved
in recent years adequately correspond to the definitions and requirements of the three-pronged
division foreseen in MiFID — regulated markets, multilateral trading facilities, systematic
internalisers — all signal the need to provide for a refinement of the present framework. The
proposals create a new category for organised trading facilities which do not correspond to
any of the existing categories, underpinned by strong organisational requirements and
identical transparency rules, and upgrade key requirements across al venues to account for
the greater competition and cross-border trading generated together by technological advances
and MiFID.

3.4.5. Improvements to corporate governance (Articles 9, 48)

MiFID requires persons who effectively direct the business of an investment firm to be of
sufficiently good repute and sufficiently experienced as to ensure the sound and prudent
management of the investment firm. In line with the Commission's work on corporate
governance in the financial sector,'® it is proposed to strengthen these provisions with regard
to the profile, role, responsibilities of both executive and non-executive directors and balance
in the composition of management bodies. In particular, the proposals seek to ensure
members of the management body possess the sufficient knowledge and skills and
comprehend the risks associated with the activity of the firm in order to ensure the firm is
managed in a sound and prudent way in the interests of investors and market integrity.

3.4.6. Enhanced organisational requirements to safeguard the efficient functioning and
integrity of markets (Articles 16, 51)

Technological developments in the trading of financial instruments present both opportunities
and challenges. While the effects are generally perceived as positive for market liquidity and
to have improved the efficiency of markets, specific regulatory and supervisory measures
have been identified as necessary in order to adequately deal with the potential threats for the
orderly functioning of markets arising from algorithmic and high-frequency trading. In

16 COM (2010) 284
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particular, the proposals aim to bring all entities engaged in high-frequency trading into
MiFID, require appropriate organisational safeguards from these firms and those offering
market access to other high-frequency traders, and require venues to adopt appropriate risk
controls to mitigate disorderly trading and ensure the resiliency of their platforms. They aso
aim to assist the oversight and monitoring of such activities by competent authorities.

3.4.7. Enhancement of the investor protection framework (Articles 13, 24, 25, 27, 29,
Annex | — Section A)

MiFID is generally acknowledged to have improved the protection of both retail and
professional investors. Nonetheless, experience indicates that modifications in a number of
areas would help to mitigate cases where the possibilities for investor detriment are most
acute. Notably the proposals strengthens the regulatory framework for the provision of
investment advice and portfolio management and the possibility for investment firms to
accept incentive by third parties (inducements) as well as it clarifies the conditions and
arrangements under which investors are able to transact freely in the market in certain non-
complex instruments with minimal duties or protections afforded on behaf of their
investment firm. Furthermore, it introduces aframework to deal with cross-selling practicesin
order to ensure that investors are properly informed and that these practices are not
detrimental for them. The proposal reinforces the requirements concerning the handling of
funds or instruments belonging to clients by investment firms and their agents and classifies
as an investment service the safekeeping of financia instruments on behaf of clients. The
proposal helps improving the information to clients in relation to the services provided to
them and to the execution of their orders.

3.4.8. Heightened protections in the provision of investment services to non-retail clients
(Article 30, Annex 1)

The MIFID classification of clients into retail, professional and eligible counterparties
provides an adequate and satisfactory degree of flexibility and should thus largely remain
unchanged. Nonetheless, extensive examples concerning transactions in complex instruments
by local authorities and municipalities have demonstrated that their classification is
inadequately reflected in the MiFID framework. Second, while many detailed conduct of
business requirements are not meaningful in the relationship between eligible counterparties
in their multiple daily dealings, the overarching high level principle to act honestly, fairly and
professionally and the obligation to be fair, clear and not misleading should apply irrespective
of client categorization. Finally, it is proposed that eligible counterparties benefit from better
information and documentation for services provided.

3.4.9. New requirements for trading venues (Articles 27, 59, 60)

Assessing best execution in MiFID today hinges on the availability of pre- and post-trade
transparency data. Nevertheless, other information such as the number of orders cancelled
prior to execution or the speed of execution can aso be relevant. The proposal therefore
introduces a requirement for trading venues to publish annual data on execution quality.
Second, commodity derivative contracts traded on trading venues frequently attract the
broadest participation by users and investors and can often serve as a benchmark price
discovery venues feeding into, for example, retail energy and food prices. It is therefore
proposed that all trading venues on which commodity derivative contracts are traded adopt
appropriate limits or alternative arrangements to ensure the orderly functioning of the market
and settlement conditions for physically delivered commodities, and provide systematic,
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granular and standardised information on positions by different types of financial and
commercia traders to regulators (including the category and identity of the end-client) and
market participants (including only aggregate positions of categories of end-clients). The
limits to be adopted by these venues may be harmonised in delegated acts by the Commission,
and neither they nor any aternative arrangements are without prejudice to the ability of
competent authorities and ESMA, pursuant to this Directive and MiFIR, to impose additional
measures when necessary.

3.4.10. Animproved regime for SVIE markets (Article 35)

To complement various recent EU initiatives to assist SMEs in obtaining financing, it is
proposed to create a new subcategory of markets known as SME growth markets. An operator
of such a market (which are usually operated as MTFs) could elect to apply to have the MTF
also registered as an SME growth market if it meets certain conditions. The registration of
these markets should raise their visibility and profile and help lead to common pan European
regulatory standards for such markets, that are tailored to take into account the needs of
issuers and investors in these markets while maintaining existing high levels of investor
protection.

3.4.11. Third country regime (Articles 41-50)

The proposal creates a harmonised framework for granting access to EU markets for firms
and market operators based in third countries in order to overcome the current fragmentation
into national third country regimes and to ensure a level playing field for all financial services
actors in the EU territory. The proposa introduces a regime based on a preliminary
equivalence assessment of third country jurisdictions by the Commission. Third country firms
from third countries for which an equivalence decision has been adopted would be able to
request to provide services in the Union. The provision of services to retail clients would
require the establishment of a branch; the third country firm should be authorised in the
Member State where the branch is established and the branch would be subject to EU
requirements in some areas (organisational requirements, conduct of business rules, conflicts
of interest, transparency and others). Services provided to eligible counterparties would not
require the establishment of a branch; third country firms could provide them subject to
ESMA registration. They would be supervised in their country. Appropriate cooperation
agreement between the supervisors in third countries and national competent authorities and
ESMA would be necessary.

3.4.12. Increased and more efficient data consolidation (Articles 61-68)

The area of market data in terms of quality, format, cost and ability to consolidate is key to
sustain the overarching principle of MiFID as regards transparency, competition and investor
protection. In this area, the proposed provisions in the Regulation and the Directive bring in a
number of fundamental changes.

The provisions will improve the quality and consistency of data by requiring that al firms
publish their trade reports through Approved Publication Arrangement (APA). The provisions
set procedures for competent authority to authorise the APAs and set organisational
requirements for the APAs.

The proposed provisions will address one of the main criticisms made on the effects of the
implementation of MiFID, which is data fragmentation. Besides requiring market data to be
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reliable, timely and available at a reasonable cost, it is crucia for investors that market data
can be brought together in a way that allows efficient comparison of prices and trades across
venues. The multiplication of market venues further to the implementation of MiFID has
made this exercise more difficult. The proposed provisions set the conditions for the
emergence of consolidated tape providers. It defines the organisational requirements that such
providers will need to meet in order to be able to operate such a scheme.

3.4.13. Heightened powers over derivative-positions for competent authorities (Articles 61,
72, 83)

As aresult of the significant growth in the size of derivative markets in recent years, the
proposals would overcome the current fragmentation in the powers of regulators to monitor
and supervise positions. In the interests of the orderly functioning of markets or market
integrity, they would be bestowed with explicit powers to demand information from any
person regarding the positions held in the derivative instruments concerned as well as in
emission allowances. The supervisory authorities would be able to intervene at any stage
during the life of a derivative contract and take action that a position be reduced. This
hei ghtened position management would be complemented by the possibility to limit positions
in an ex-ante, non-discriminatory fashion. All actions should be notified to ESMA.

3.4.14. Effective sanctions (Articles 73-78)

Member States should provide that appropriate administrative sanctions and measures can be
applied to breaches of MiFID. To this end, the Directive will require them to comply with the
following minimum rules.

First, administrative sanctions and measures should apply to those natural or legal persons and
to investment firms responsible for a breach.

Second, in the case of a breach of provisions of this Directive and the Regulation, a minimum
set of administrative sanctions and measures should be available to competent authorities.
This includes withdrawal of authorisation, public statement, dismissal of management,
administrative pecuniary sanctions.

Third, the maximum level of administrative pecuniary sanctions laid down in national
legislation should exceed the benefits derived from the breach if they can be determined and,
in any case, should not be lower than the level provided for by the Directive.

Fourth, the criteria taken into account by competent authorities when determining the type
and level of the sanction to be applied in a particular case should include at least the criteria
set out in the Directive (eg. benefits derived from the violation or losses caused to third
parties, cooperative behaviour of the responsible person, etc).

Fifth, sanctions and measures applied should be published, as provided in this Directive.

Finally, appropriate mechanism should be put in place to encourage reporting of breaches
within investment firms.

Criminal sanctions are not covered by this proposal.

10
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3.4.15. Emission allowances (Article Annex |, Section C)

Unlike trading in derivatives, spot secondary markets in EU emission allowances (EUAS) are
largely unregulated. A range of fraudulent practices have occurred in spot markets which
could undermine trust in the emissions trading scheme (ETS), set up by the EU ETS
Directive™. In parallel to measures within the EU ETS Directive to reinforce the system of
EUA registries and conditions for opening an account to trade EUAS, the proposal would
render the entire EUA market subject to financial market regulation. Both spot and derivative
markets would be under a single supervisor. MiFID and the Directive 2003/6/EC on market
abuse would apply, thereby comprehensively upgrading the security of the market without
interfering with its purpose, which remains emissions reduction. Moreover, this will ensure
coherence with the rules already applying to EUA derivatives and lead to greater security as
banks and investment firms, entities obliged to monitor trading activity for fraud, abuse or
money laundering, would assume a bigger role in vetting prospective spot traders.

4. BUDGETARY IMPLICATION

The specific budget implications of the proposal relate to task allocated to ESMA as specified
in the legidative financial statements accompanying this proposal. Specific budgetary
implications for the Commission are also assessed in the financial statement accompanying
this proposal.

The proposal has implications for the Community budget.

Directive 2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Council Directive 96/61/EC, OJ L 275, 25.10.2003, as last amended by
Directive 2009/29/EC, OJ L 140, 5.6.2009, p. 63.
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W 2004/39/EC
= hew

2011/0298 (COD)
Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on marketsin financial instrumentsrepealing Directive 2004/39/EC of the European
Parliament and of the Council

(Recast)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Havmg regard to the Treaty = on the functioning of the European Union < establisaing-the
, and in particular Article 53(1)4#2 thereof,

Having regard to the proposal from the Commission™,

= After transmission of the right legislative act to the national Parliaments, <
Having regard to the Opinion of the European Economic and Social Committee',
Having regard to the opinion of the European Central Bank?,

= After consulting the European Data Protection Supervisor, <

Acting in accordance with the = ordinary legislative <= procedure Laie-dew

the Freaty™

Whereas;
18 0OJC 71E, 25.3.2003, p. 62.
19 0J C 220, 16.9.2003, p. 1.

20 OJC144 2062003 p. 6
21 N
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(1)

| 0 new |

Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004
on markets in financial instruments amending Council Directives 85/611/EEC
and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the
Council and repealing Council Directive 93/22/EEC? has been substantially amended
severa times. Since further amendments are to be made, it should be recast in the
interests of clarity.

2

| ¥ 2004/39/EC recital1

Council Directive 93/22/EEC of 10May 1993 on investment services in the
securities field® sought to establish the conditions under which authorised investment
firms and banks could provide specified services or establish branches in other
Member States on the basis of home country authorisation and supervision. To this
end, that Directive aimed to harmonise the initial authorisation and operating
requirements for investment firms including conduct of business rules. It aso provided
for the harmonisation of some conditions governing the operation of regulated
markets.

3)

| ¥ 2004/39/EC recital 2 (adapted) |

In recent years more investors have become active in the financial markets and are
offered an even more complex wide-ranging set of services and instruments. In view
of these developments the legal framework of the Semmunity X> Union <X] should
encompass the full range of investor-oriented activities. To this end, it is necessary to
provide for the degree of harmonisation needed to offer investors a high level of
protection and to alow investment firms to provide services throughout the
Cemmmunity O Union X1 , being a Single Market, on the basis of home country
supervision. In view of the preceding, Directive 93/22/EEC wassheutdbe replaced by
anew Directive 2004/39/EC.

(4)

¥ new \

The financia crisis has exposed weaknesses in the functioning and in the transparency
of financial markets. The evolution of financial markets have exposed the need to
strengthen the framework for the regulation of markets in financial instruments in
order to increase transparency, better protect investors, reinforce confidence, reduce
unregulated areas, ensure that supervisors are granted adequate powers to fulfil their
tasks.

22
23

OJL 145, 30.4.2004, p. 1.
OJ L 141, 11.6.1993, p. 27. Directive as last amended by Directive 2002/87/EC of the European
Parliament and of the Council (OJL 35, 11.2.2003, p. 1).
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©®)

4 new

There is agreement among regulatory bodies at international level that weaknesses in
corporate governance in a number of financial institutions, including the absence of
effective checks and balances within them, have been a contributory factor to the
financia crisis. Excessive and imprudent risk taking may lead to the failure of
individual financial institutions and systemic problems in Member States and globally.
Incorrect conduct of firms providing services to clients may lead to investor detriment
and loss of investor confidence. In order to address the potentially detrimental effect of
these weaknesses in corporate governance arrangements, the provisions of this
Directive should be supplemented by more detailed principles and minimum
standards. These principles and standards should apply taking into account the nature,
scale and complexity of investment firms.

(6)

\@new

The High Level Group on Financial Supervision in the European Union invited the
European Union to develop a more harmonised set of financial regulation. In the
context of the future European supervision architecture, the European Council of 18
and 19 June 2009 also stressed the need to establish a European single rule book
applicableto all financial institutions in the Single Market.

(7)

\@new

In the light of the above, Directive 2004/39/EC is now partly recast as this new
Directive and partly replaced by Regulation (EU) No .../... (MiFIR). Together, both
legal instruments should form the lega framework governing the requirements
applicable to investment firms, regulated markets, data reporting services providers
and third country firms providing investment services or activities in the Union. This
Directive should therefore be read together with the Regulation. This Directive should
contain the provisions governing the authorisation of the business, the acquisition of
qualifying holding, the exercise of the freedom of establishment and of the freedom to
provide services, the operating conditions for investment firms to ensure investor
protection, the powers of supervisory authorities of home and host Member States, the
sanctioning regime. Since the main objective and subject-matter of this proposal is to
harmonise national provisions concerning the mentioned areas, the proposal should be
based on Article 53(1) TFEU. The form of a Directive is appropriate in order to enable
the implementing provisions in the areas covered by this Directive, when necessary, to
be adjusted to any existing specificities of the particular market and legal system in
each Member State.

| ¥ 2004/39/EC recital 3
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| ¥ 2004/39/EC recital 4

(84 It is appropriate to include in the list of financial instruments certain commodity
derivatives and others which are constituted and traded in such a manner as to give
rise to regulatory issues comparable to traditional financial instruments.

\@new \

(9 A range of fraudulent practices have occurred in spot secondary markets in emission
allowances (EUA) which could undermine trust in the emissions trading schemes, set
up by Directive 2003/87/EC, and measures are being taken to strengthen the system of
EUA registries and conditions for opening an account to trade EUASs. In order to
reinforce the integrity and safeguard the efficient functioning of those markets,
including comprehensive supervision of trading activity, it is appropriate to
complement measures taken under Directive 2003/87/EC by bringing emission
allowances fully into the scope of this Directive and of Regulation ----/-- [Market
Abuse Regulation], by classifying them as financial instruments.

| ¥ 2004/39/EC recital 7 (adapted) |

(10)EA The purpose of this Directive is to cover undertakings the regular occupation or
business of which is to provide investment services and/or perform investment
activities on a professional basis. Its scope should not therefore cover any person with
adifferent professional activity.

| ¥ 2004/39/EC recital 5

(11) Itisnecessary to establish a comprehensive regulatory regime governing the execution
of transactions in financial instruments irrespective of the trading methods used to
conclude those transactions so as to ensure a high quality of execution of investor
transactions and to uphold the integrity and overall efficiency of the financial system.
A coherent and risk-sensitive framework for regulating the main types of order-
execution arrangement currently active in the European financial marketplace should
be provided for. It is necessary to recognise the emergence of a new generation of
organised trading systems alongside regulated markets which should be subjected to
obligations designed to preserve the efficient and orderly functioning of financial

15



4 new

(12) All trading venues, namely regulated markets, MTFs, and OTFs, should lay down
transparent rules governing access to the facility. However, while regulated markets
and MTFs should continue to be subject to highly similar requirements regarding
whom they may admit as members or participants, OTFs should be able to determine
and restrict access based inter alia on the role and obligations which their operators
havein relation to their clients.

4 new

(13) Aninvestment firm executing client orders against own proprietary capital should be
deemed a systematic internaliser, unless the transactions are carried out outside
regulated markets, MTFs and OTFs on an occasional, ad hoc and irregular basis.
Systematic internalisers should be defined as investment firms which, on an organised,
frequent and systematic basis, deal on own account by executing client orders outside
aregulated market, an MTF or an OTF. In order to ensure the objective and effective
application of this definition to investment firms, any bilateral trading carried out with
clients should be relevant and quantitative criteria should complement the qualitative
criteria for the identification of investment firms required to register as systematic
internalisers, laid down in Article 21 of Commission Regulation No 1287/2006
implementing Directive 2004/39/EC. While an OTF is any system or facility in which
multiple third party buying and selling interests interact in the system, a systematic
internaliser should not be allowed to bring together third party buying and selling
interests.

WV 2004/39/EC recital 8 (adapted)
> nNew

(14)£8} Persons administering their own assets and undertakings, who do not provide
investment services and/or perform investment activities other than dealing on own
account = should not be covered by the scope of this Directive <= unless they are
market makers = , members or participants of a regulated market or MTF or they
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execute orders from clients by deallng & e&ﬂq%bd%on own account ee%e%a

g Ao -:> By way of exceptlon persons
who deal on own account in financia instruments as members or participants of a
regulated market or MTF, including as market makers in relation to commodity
derivatives, emission allowances, or derivatives thereof, as an ancillary activity to their
main business, which on a group basis is neither the provision of investment services
within the meaning of this Directive nor of banking services within the meaning of
Directive 2006/48/EC, should not be covered by the scope of this Directive. Technical
criteria for when an activity is ancillary to such a main business should be clarified in
delegated acts. Dealing on own account by executing client orders should include
firms executing orders from different clients by matching them on a matched principal
basis (back to back trading), which should be regarded as acting as principals and
should be subject to the provisions of this Directive covering both the execution of
orders on behalf of clients and dealing on own account. The execution of orders in
financial instruments as an ancillary activity between two persons whose main
business, on a group basis, is neither the provision of investment services within the
meaning of this Directive nor of banking services within the meaning of Directive
2006/48/EC should not be considered as dealing on own account by executing client
orders. <

| ¥ 2004/39/EC recital 9 |

(15)£9) References in the text to persons should be understood as including both natural and

legal persons.

| ¥ 2004/39/EC recital 10 (adapted) |

(16)458) Insurance or assurance undertakings the activities of which are subject to
appropriate monltonng by the competent prudentlal superV|S|on authorities and Whl ch
are subj ect to & ;

2009/138/EC of the Eurogean Parllament and of the Councn of 25 November 2009 on

the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency
11)*" <x1 should be excluded.

24
25
26

[please add OJ reference]
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| ¥ 2004/39/EC recital 11

AN&ey Persons who do not provide services for third parties but whose business
consists in providing investment services solely for their parent undertakings, for their
subsidiaries, or for other subsidiaries of their parent undertakings should not be
covered by this Directive.

| ¥ 2004/39/EC recital 12

(18)&2 Persons who provide investment services only on an incidental basis in the
course of professional activity should also be excluded from the scope of this
Directive, provided that activity is regulated and the relevant rules do not prohibit the
provision, on an incidental basis, of investment services.

| ¥ 2004/39/EC recital 13

(1943} Persons who provide investment services consisting exclusively in the
administration of employee-participation schemes and who therefore do not provide
investment services for third parties should not be covered by this Directive.

| ¥ 2004/39/EC recital 14

(20044 It is necessary to exclude from the scope of this Directive central banks and
other bodies performing similar functions as well as public bodies charged with or
intervening in the management of the public debt, which concept covers the
investment thereof, with the exception of bodies that are partly or wholly State-owned
the role of which is commercial or linked to the acquisition of holdings.

| 0 new

(21) In order to clarify the regime of exemptions for the European System of Central
Banks, other national bodies performing similar functions and the bodies intervening
in the management of public debt, it is appropriate to limit such exemptions to the
bodies and institutions performing their functions in accordance with the law of one
Member State or in accordance with the legislation of the Union as well as to
international bodies of which one or more Member States are members.

| WV 2004/39/EC recital 15 (adapted)

(22)45) It is necessary to exclude from the scope of this Directive collective
investment undertakings and pension funds whether or not coordinated at Sermmunity
X> Union <] level, and the depositaries or managers of such undertakings, since they
are subject to specific rules directly adapted to their activities.

| ¥ 2004/39/EC recital 16

(23)4s) In order to benefit from the exemptions from this Directive the person
concerned should comply on a continuous basis with the conditions laid down for such
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exemptions. Inparticular, if a person provides investment services or performs
investment activities and is exempted from this Directive because such services or
activities are ancillary to his main business, when considered on a group basis, he
should no longer be covered by the exemption related to ancillary services where the
provision of those services or activities ceases to be ancillary to his main business.

| ¥ 2004/39/EC recital 17

(24)&4A Persons who provide the investment services and/or perform investment

activities covered by this Directive should be subject to authorisation by their home
Member Statesin order to protect investors and the stability of the financial system.

| ¥ 2004/39/EC recital 18 (adapted) |

(25)48) Credit institutions that are authorised under

Directive 200082/EC [X> 2006/48/EC <X of the European Parliament and of
the Council of 20-Mareh-2000 X> 14 June 2006 <XI relating to the taking up and
pursuit of the business of credit institutions X (recast) <X > % <X should not need
another authorisation under this Directive in order to provide investment services or
perform investment activities. When a credit institution decides to provide investment
services or perform investment activities the competent authorities, before granting an
authorisation, should verify that it complies with the relevant provisions of this
Directive.

(26)

| 0 new

Structured deposits have emerged as a form of investment product but are are not
covered under any legislation for the protection of investors at Union level, while
other structured investments are covered by such legidation. It is appropriate therefore
to strengthen the confidence of investors and to make regulatory treatment concerning
the distribution of different packaged retail investment products more uniform in order
to ensure an adequate level of investor protection across the Union. For this reason, it
is appropriate to include in the scope of this Directive structured deposits. In this
regard, it is necessary to clarify that since structured deposits are a form of investment
product, they do not include deposits linked solely to interest rates, such as Euribor or
Libor, regardless of whether or not the interest rates are predetermined, or are fixed or
variable.

(27)

| 0 new

In order to strengthen the protection of investors in the Union, it is appropriate to limit
the conditions under which Member States can exclude the application of this
Directive to persons providing investment services to clients who, as a result, are not
protected under the Directive. In particular, it is appropriate to require Member States
to apply requirements at least analogous to the ones laid down in this Directive to
those persons, notably in the phase of authorisation, in the assessment of their

28

0OJ L ® 177, 30.6.2006, p.1. <X
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reputation and experience and of the suitability of any shareholders, in the review of
the conditions for initial authorisation and on-going supervision as well as on conduct
of business obligations.

| ¥ 2004/39/EC recital 19

(28)49) In cases where an investment firm provides one or more investment services

not covered by its authorisation, or performs one or more investment activities not
covered by its authorisation, on a non-regular basis it should not need an additional
authorisation under this Directive.

| ¥ 2004/39/EC recital 20

(29)£9) For the purposes of this Directive, the business of the reception and

transmission of orders should also include bringing together two or more investors
thereby bringing about a transaction between those investors.

(30)

| 8 new |

Investment firms and credit institutions distributing financial instruments they issue
themselves should be subject to the provisions of this Directive when they provide
investment advice to their clients. In order to eliminate uncertainty and strengthen
investor protection, it is appropriate to provide for the application of this Directive
when, in the primary market, investment firms and credit institutions distribute
financia instruments issued by them without providing any advice. For this purpose,
the definition of the service of execution of orders on behalf of clients should be
extended.

| ¥ 2004/39/EC recital 21(adapted) |

| ¥ 2004/39/EC recital 22 |

(312 The principles of mutua recognition and of home Member State supervision

require that the Member States competent authorities should not grant or should
withdraw authorisation where factors such as the content of programmes of operations,
the geographical distribution or the activities actually carried on indicate clearly that
an investment firm has opted for the legal system of one Member State for the purpose
of evading the stricter standards in force in another Member State within the territory
of which it intends to carry on or does carry on the greater part of its activities. An
investment firm which is alegal person should be authorised in the Member State in
which it has its registered office. An investment firm which is not a legal person
should be authorised in the Member State in which it has its head office. In addition,

20

EN



EN

Member States should require that an investment firm's head office must always be
situated in its home Member State and that it actually operates there.

(32)

| 0 new |

Directive 2007/44/EC of the European Parliament and of the Council of 5 September
2007 amending Council Directive 92/49/EEC and Directives 2002/83/EC,
2004/39/EC, 2005/68/EC and 2006/48/EC as regards procedural rules and evaluation
criteria for the prudential assessment of acquisitions and increase of holdings in the
financial sector® has provided for detailed criteria for the prudential assessment of
proposed acquisitions in an investment firm and for a procedure for their application.
In order to provide legal certainty, clarity and predictability with regard to the
assessment process, as well as to the result thereof, it is appropriate to confirm the
criteria and the process of prudential assessment laid down in Directive 2007/44/EC.
In particular, competent authorities should appraise the suitability of the proposed
acquirer and the financia soundness of the proposed acquisition against all of the
following criteria: the reputation of the proposed acquirer; the reputation and
experience of any person who will direct the business of the investment firm; the
financial soundness of the proposed acquirer; whether the investment firm will be able
to comply with the prudential requirements based on this Directive and other
Directives, notably, Directives 2002/87/EC* and 2006/49/EC*'; whether there are
reasonable grounds to suspect that money laundering or terrorist financing within the
meaning of Article1 of Directive 2005/60/EC* is being or has been committed or
attempted, or that the proposed acquisition could increase the risk thereof.

| ¥ 2004/39/EC recital 23 (adapted) |

(3323 An investment firm authorised in its home Member State should be entitled to

provide investment services or perform investment activities throughout the
Cemmunity DO Union X1 without the need to seek a separate authorisation from the
competent authority in the Member State in which it wishes to provide such services
or perform such activities.

| ¥ 2004/39/EC recital 24 (adapted) |

(3424 Since certain investment firms are exempted from certain obligations imposed

by Sedrelt Directive 93/6/EEC—of15-Mareh-1993 [X> 2006/49/EC of the European
Parliament and of the Council of 14 June 2006 <XI on the capital adequacy of
investment firms and credit institutions X> (recast) & > * <X , they should be

29
30

31

32

33

OJL 247, 21/09/2007, p. 1

Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the
supplementary supervision of credit institutions, insurance undertakings and investment firms in a
financial conglomerate (OJL 35, 11.2.2003, p. 1)..

Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the capital
adequacy of investment firms and credit institutions (recast) (OJL 177, 30.6.2006, p. 201).

Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the
prevention of the use of financial system for the purpose of money laundering and terrorist financing
(OJL 309, 25.11.2005, p. 15).

OJ L 2411161993 X 177, 30.6.2006, p. 201 X
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obliged to hold either a minimum amount of capital or professiona indemnity
insurance or a combination of both. The adjustments of the amounts of that insurance
should take into account adjustments made in the framework of Directive 2002/92/EC
of the EuropeanParliament and of theCouncil of 9 December 2002 on
insurance mediation®. This particular treatment for the purposes of capital adequacy
should be without prejudice to any decisions regarding the appropriate treatment of
these firms under future changes to Semmurity > Union <X] legislation on capital
adequacy.

| ¥ 2004/39/EC recital 25

(355 Since the scope of prudentia regulation should be limited to those entities

which, by virtue of running a trading book on a professional basis, represent a source
of counterparty risk to other market participants, entities which deal on own account in
financial instruments, including those commodity derivatives covered by this
Directive, as well as those that provide investment services in commodity derivatives
to the clients of their main business on an ancillary basis to their main business when
considered on a group basis, provided that this main business is not the provision of
investment services within the meaning of this Directive, should be excluded from the
scope of this Directive.

| ¥ 2004/39/EC recital 26

(36)26) In order to protect an investor's ownership and other similar rights in respect of

securities and his rights in respect of funds entrusted to a firm those rights should in
particular be kept distinct from those of the firm. This principle should not, however,
prevent a firm from doing business in its name but on behalf of the investor, where
that is required by the very nature of the transaction and the investor is in agreement,
for example stock lending.

\V 2004/39/EC recital 27 (adapted)
= new

for the protection of clients in the provision of services and activities. These
requirements can be excluded when full ownership of funds and financia instrument is
transferred to an investment firm to cover any present or future, actual or contingent or
prospective obligations. This broad possibility may create uncertainty and jeopardise
the effectiveness of the requirements concerning the safeguard of client assets. Thus,
at least when retail clients assets are involved, it is appropriate to limit the possibility

35

OJL 9, 15.1.2003, p. 3.
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of investment firms to conclude title transfer financial collateral arrangements as
defined under Directive 2002/47/EC of the European Parliament and of the Council of
6 June 2002 on financial collateral arrangements®, for the purpose of securing or

otherwise covering their obligations. <

| ¥ 2004/39/EC recital 28

(38)

| O new

It is necessary to strengthen the role of management bodies of investment firms in
ensuring sound and prudent management of the firms, the promotion of the integrity of
the market and the interest of investors. The management body of an investment firm
should at all time commit sufficient time and possess adequate knowledge, skills and
experience to be able to understand the business of the investment firm and its main
risk. To avoid group thinking and facilitate critical challenge, management boards of
investment firms should be sufficiently diverse as regards age, gender, provenance,
education and professional background to present a variety of views and experiences.
Gender balance is of a particular importance to ensure adequate representation of
demographical reality.

(39)

4 new

In order to have an effective oversight and control over the activities of investment
firms, the management body should be responsible and accountable for the overall
strategy of the investment firm, taking into account the investment firm's business and
risk profile. The management body should assume clear responsibilities across the
business cycle of the investment firm, in the areas of the identification and definition
of the strategic objectives of the firm, of the approval of its internal organization,
including criteria for selection and training of personnel, of the definition of the
overal policies governing the provision of services and activities, including the
remuneration of sales staff and the approval of new products for distribution to clients.
Periodic monitoring and assessment of the strategic objectives of investment firms,
their internal organization and their policies for the provision of services and activities
should ensure their continuous ability to deliver sound and prudent management, in
the interest of the integrity of the markets and the protection of investors,

36

OJL 168, 27.6.2002, p. 43.
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| ¥ 2004/39/EC recital 29

(40)29) The expanding range of activities that many investment firms undertake

simultaneously has increased potential for conflicts of interest between those different
activities and the interests of their clients. It is therefore necessary to provide for rules
to ensure that such conflicts do not adversely affect the interests of their clients.

(41)

| O new

Member States should ensure the respect of the right to the protection of pesonal data
in accordance with Directive 95/46/EC of the European Parliament and of the Council
of 24 October 1995 on the protection of individuals with regard to the processing of
personal data and of the free movement of such data and Direcetive 2002/58/EC of the
European Parliament and of the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic communications sector
(Directive on privacy and electronic communications)®” which govern the processing
of personal data carried out in application of this Directive. Processing of personal
data by ESMA in the application of this Directive is subject to Regulation (EU) No
45/2001 of the European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by the
Community institutions and bodies and on the free movement of such data®.

(42)

\@new

Commission Directive 2006/73/EC of 10 August 2006 implementing Directive
2004/39/EC of the European Parliament and of the Council as regards organisational
requirements and operating conditions for investment firms and defined terms for the
purposes of that Directive * allows Member States to require, in the context of
organisational requirements for investment firms, the recording of telephone
conversations or electronic communications involving client orders. Recording of
telephone conversations or electronic communications involving client orders is
compatible with the Charter of Fundamental Rights of the European Union and is
justified in order to strenghten investor protection, to improve market surveillance and
increase legal certainty in the interest of investment firms and their clients. The
importance of such records is also mentioned in the technical advice to the European
Commission, released by the Committee of European Securities Regulators on 29 July
2010. For these reasons, it is appropriate to provide in this Directive for the principles
of a general regime concerning the recording of telephone conversations or electronic
communications involving client orders.

(43)

4 new

Member States should ensure the right to the protection of personal data in accordance
with Directive 95/46/EC of the European Parliament and of the Council of 24 October

37
38
39

OJL 201, 31.7.2002, p. 37
OJL 8,12.1.2001, p. 1.
OJL 241, 2.9.2006, p. 26.
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1995 on the protection of individuals with regard to the processing of persona data
and of the free movement of such data and Directive 2002/58/EC. This protection
should notably extend to telephone and electronic recording as required under Article
13.

(44)

| 0 new

The use of trading technology has evolved significantly in the past decade and is now
extensively used by market participants. Many market participants now make use of
algorithmic trading where a computer algorithm automatically determines aspects of
an order with minimal or no human intervention. A specific subset of algorithmic
trading is high frequency trading where a trading system analyses data or signals from
the market at high speed and then sends or updates large numbers of orders within a
very short time period in response to that analysis. High frequency trading is typically
done by the traders using their own capital to trade and rather than being a strategy in
itself is usually the use of sophisticated technology to implement more traditional
trading strategies such as market making or arbitrage.

(45)

4 new

In line with Council conclusions on strengthening Union financial supervision of June
2009, and in order to contribute to the establishment of a single rulebook for Union
financial markets, help further develop a level playing field for Member States and
market participants, enhance investor protection and improve supervision and
enforcement, the Union has committed to minimise, where appropriate, discretions
available to Member States across Union financial services legislation. Besides the
introduction in this directive of a common regime for the recording of telephone
conversations or electronic communications involving client orders, it is appropriate to
reduce the possibility of competent authorities to delegate supervisory tasks in certain
cases, to limit discretions in the requirements applicable to tied agents and to the
reporting from branches.

(46)

| 0 new

The use of trading technology has increased the speed, capacity and complexity of
how investors trade. It has also enabled market participants to facilitate direct access
by their clients to markets through the use of their trading facilities, through direct
electronic access or sponsored and direct market access. Trading technology has
provided benefits to the market and market participants generally such as wider
participation in markets, increased liquidity, narrower spreads, reduced short term
volatility and the means to obtain better execution of orders for clients. Yet, this
trading technology also gives rise to a number of potential risks such as an increased
risk of the overloading of the systems of trading venues due to large volumes of
orders, risks of agorithmic trading generating duplicative or erroneous orders or
otherwise malfunctioning in a way that may create a disorderly market. In addition
there is the risk of agorithmic trading systems overreacting to other market events
which can exacerbate volatility if there is a pre-existing market problem. Finally,
algorithmic trading or high frequency can lend itself to certain forms of abusive
behaviour if misused.
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(47)

| 0 new |

These potential risks from increased use of technology are best mitigated by a
combination of specific risk controls directed at firms who engage in algorithmic or
high frequency trading and other measures directed at operators of trading venues that
are accessed by such firms. It is desirable to ensure that all high frequency trading
firms be authorised when they are a direct member of a trading venue. This should
ensure they are subject to organisational requirements under the Directive and are
properly supervised.

(48)

\@new

Both firms and trading venues should ensure robust measures are in place to ensure
that automated trading does not create a disorderly market and cannot be used for
abusive purposes. Trading venues should also ensure their trading systems are resilient
and properly tested to deal with increased order flows or market stresses and that
circuit breakers are in place to temporarily halt trading if there are sudden unexpected
price movements.

(49)

| 0 new |

In addition to measures relating to algorithmic and high frequency trading it is
appropriate to include controls relating to investment firms providing direct electronic
access to markets for clients as electronic trading can be carried out via a firm
providing electronic market access and many similar risks. It is also appropriate that
firms providing direct electronic access ensure that persons using this service are
properly qualified and that risk controls are imposed on the use of the service. It is
appropriate that detailed organisational requirements regarding these new forms of
trading should be prescribed in more detail in delegated acts. This should ensure that
requirements may be amended where necessary to deal with further innovation and
developmentsin this area.

(50)

4 new

There is a multitude of trading venues currently operating in the EU , among which a
number are trading identical instruments. In order to address potentia risks to the
interests of investors it is necessary to formalise and further harmonise the processes
on the consequences for trading on other venues if one trading venue decides to
suspend or remove a financial instrument from trading. In the interest of legal certainty
and to adequately address conflicts of interests when deciding to suspend or to remove
instruments from trading, it should be ensured that if one regulated market or MTF
stops trading due to non disclosure of information about an issuer or financial
instrument, the others follow that decision unless continuing trading may be justified
due to exceptional circumstances. In addition, it is necessary to formalise and improve
the exchange of information and the cooperation of trading venues in cases of
exceptional conditions in relation to a particular instrument that is traded on various
venues.
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(51)

| 0 new

More investors have become active in the financial markets and are offered a more
complex wide-ranging set of services and instruments and, in view of these
developments, it is necessary to provide for a degree of harmonisation to offer
investors a high level of protection across the Union. When Directive 2004/39/EC was
adopted, the increasing dependence of investors on personal recommendations
required to include the provision of investment advice as an investment service subject
to authorisation and to specific conduct of business obligations. The continuous
relevance of personal recommendations for clients and the increasing complexity of
services and instruments require enhancing the conduct of business obligations in
order to strengthen the protection of investors.

(52)

| O new

In order to give al relevant information to investors, it is appropriate to require
investment firms providing investment advice to clarify the basis of the advice they
provide, notably the range of products they consider in providing personal
recommendations to clients, whether they provide investment advice on an
independent basis and whether they provide the clients with the on-going assessment
of the suitability of the financial instruments recommended to them. It is also
appropriate to require investment firms to explain their clients the reasons of the
advice provided to them. In order to further define the regulatory framework for the
provision of investment advice, while at the same time leaving choice to investment
firms and clients, it is appropriate to establish the conditions for the provisions of this
service when firms inform clients that the service is provided on an independent basis.
In order to strengthen the protection of investors and increase clarity to clients as to
the service they receive, it is appropriate to further restrict the possibility for firms to
accept or recelve inducements from third parties, and particularly from issuers or
product providers, when providing the service of investment advice on an independent
basis and the service of portfolio management. In such cases, only limited non-
monetary benefits as training on the features of the products should be allowed subject
to the condition that they do not impair the ability of investment firms to pursue the
best interest of their clients, as further clarified in Directive 2006/73/EC.

(53)

| O new

Investment firms are allowed to provide investment services that only consist of
execution and/or the reception and transmission of client orders, without the need to
obtain information regarding the knowledge and experience of the client in order to
assess the appropriateness of the service or the instrument for the client. Since these
services entail a relevant reduction of clients' protections, it is appropriate to improve
the conditions for their provision. In particular, it is appropriate to exclude the
possibility to provide these services in conjunction with the ancillary service
consisting of granting credits or loans to investors to alow them to carry out a
transaction in which the investment firm is involved, since this increases the
complexity of the transaction and makes more difficult the understanding of the risk
involved. It is also appropriate to better define the criteria for the selection of the
financial instruments to which these services should relate in order to exclude the

27

EN



financial instruments, including collective investment in transferable securities
(UCITS), which embed a derivative or incorporate a structure which makes it difficult
for the client to understand the risk involved.

| 8 new |

(54) Cross-sdlling practices are a common strategy for retail financial service providers
throughout the Union. They can provide benefits to retail clients but can also represent
practices where the interest of the client is not adequately considered. For
instance, certain forms of cross-selling practices, namely tying practices where two or
more financial services are sold together in a package and at least one of those services
is not available separately, can distort competition and negatively affect clients
mobility and their ability to make informed choices. An example of tying practices can
be the necessary opening of current accounts when an investment service is provided
to aretail client. While practices of bundling, where two or more financial services are
sold together in a package, but each of the services can aso be purchased separately,
may also distort competition and negatively affect customer mobility and clients
ability to make informed choices, they at least leave choice to the client and may
therefore pose less risk to the compliance of investment firms with their obligations
under this directive. The use of such practices should be carefully assessed in order to
promote competition and consumer choice.

| ¥ 2004/39/EC recital 30

(55)86) A service should be considered to be provided at the initiative of a client unless
the client demands it in response to a personalised communication from or on behalf
of the firm to that particular client, which contains an invitation or is intended to
influence the client in respect of a specific financial instrument or specific transaction.
A service can be considered to be provided at the initiative of the client
notwithstanding that the client demands it on the basis of any communication
containing a promotion or offer of financial instruments made by any means that by its
very nature is genera and addressed to the public or a larger group or category of
clients or potential clients.

W 2004/39/EC recital 31
= new

(56)83%4 One of the objectives of this Directive is to protect investors. Measures to
protect investors should be adapted to the particularities of each category of investors
(retail, professional and counterparties). = However, in order to enhance the
regulatory framework applicable to the provision of services irrespective of the
categories of clients concerned, it is appropriate to make it clear that principles to act
honestly, fairly and professionally and the obligation to be fair, clear and not
misleading apply to the relationship with any clients. <

| ¥ 2004/39/EC recital 32

(57132 By way of derogation from the principle of home country authorisation,
supervision and enforcement of obligations in respect of the operation of branches, it
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is appropriate for the competent authority of the host Member State to assume
responsibility for enforcing certain obligations specified in this Directive in relation to
business conducted through a branch within the territory where the branch is located,
since that authority is closest to the branch, and is better placed to detect and intervene
in respect of infringements of rules governing the operations of the branch.

| ¥ 2004/39/EC recital 33

(58)833) It is necessary to impose an effective ‘best execution’ obligation to ensure that

investment firms execute client orders on terms that are most favourable to the client.
This obligation should apply to the firm which owes contractual or agency obligations
to the client.

(59)

\@new

In order to enhance the conditions under which investment firms comply with their
obligation to execute orders on terms most favourable to their clients in accordance
with this Directive, it is appropriate to require execution venues to make available to
the public data relating to the quality of execution of transactions on each venue.

(60)

| 0 new

Information provided by investment firms to clients in relation to their order execution
policies often are generic and standard and do not allow clients to understand how an
order will be executed and to verify firms compliance with their obligation to execute
orders on term most favourable to their clients. In order to enhance investor protection
it is appropriate to specify the principles concerning the information given by
investment firms to their clients on the order execution policies and to require firms to
make public, on an annual basis, for each class of financial instruments, the top five
execution venues where they executed client ordersin the preceding year.

| ¥ 2004/39/EC recital 34

| ¥ 2004/39/EC recital 35 (adapted) |

(61)35) When establishing the business relationship with the client the investment firm

might ask the client or potentia client to consent at the same time to the execution
policy as well as to the possibility that his orders may be executed outside a regulated
market e=aa MTF > |, OTF or systematic internaliser <XI .
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| ¥ 2004/39/EC recital 36

(62)38} Persons who provide investment services on behalf of more than one

investment firm should not be considered as tied agents but as investment firms when
they fall under the definition provided in this Directive, with the exception of certain
persons who may be exempted.

| ¥ 2004/39/EC recital 37

(63)3A This Directive should be without prejudice to the right of tied agents to

undertake activities covered by other Directives and related activities in respect of
financia services or products not covered by this Directive, including on behalf of
parts of the same financial group.

| ¥ 2004/39/EC recital 38

(64)38) The conditions for conducting activities outside the premises of the investment

firm (door-to-door selling) should not be covered by this Directive.

| ¥ 2004/39/EC recital 39

(65)9 Member States competent authorities should not register or should withdraw

the registration where the activities actually carried on indicate clearly that atied agent
has opted for the legal system of one Member State for the purpose of evading the
stricter standards in force in another Member State within the territory of which it
intends to carry on or does carry on the greater part of its activities.

| ¥ 2004/39/EC recital 40

(66)£40) For the purposes of this Directive eligible counterparties should be considered

as acting as clients.

| ¥ 2004/39/EC recital 41

(67)

4 new

The financia crisis has shown limits in the ability of non-retail clients to appreciate
the risk of their investments. While it should be confirmed that conduct of business
rules should be enforced in respect of those investors most in need of protection, it is
appropriate to better calibrate the requirements applicable to different categories of
clients. To this extent, it is appropriate to extend some information and reporting
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requirements to the relationship with eligible counterparties. In particular, the relevant
requirements should relate to the safeguarding of client financia instruments and
monies as well as information and reporting requirements concerning more complex
financial instruments and transaction. In order to better define the classification of
municipalities and local public authorities, it is appropriate to clearly exclude them
from the list of eligible counterparties and of clients who are considered to be
professionals while still allowing these clients to ask a treatment as professional clients
on request.

| ¥ 2004/39/EC recital 42

(68)&42 In respect of transactions executed between eligible counterparties, the
obligation to disclose client limit orders should only apply where the counter party is
explicitly sending alimit order to an investment firm for its execution.

| ¥ 2004/39/EC recital 43

(69)43) Member States shall protect the right to privacy of natural persons with respect
to the processing of personal data in accordance with Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and of the free movement of
such data.*°

| ¥ 2004/39/EC recital 44

40 OJL 281, 23.11.1995, p. 31.
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| ¥ 2004/39/EC recital 45

| ¥ 2004/39/EC recital 47 (adapted) |

(70)44 Investment firms should all have the same opportunities of joining or having

access to regulated markets throughout the Semamaurity D> Union X1 . Regardless of
the manner in which transactions are at present organised in the Member States, it is
important to abolish the technical and legal restrictions on access to regul ated markets.

| W 2004/39/EC recital 48 (adapted) |

(71)£48) In order to facilitate the finalisation of cross-border transactions, it is

appropriate to provide for access to clearing and settlement systems throughout the
Cemmunity DO Union X1 by investment firms, irrespective of whether transactions
have been concluded through regulated markets in the Member State concerned.
Investment firms which wish to participate directly in other Member States' settlement
systems should comply with the relevant operational and commercial requirements for
membership and the prudential measures to uphold the smooth and orderly functioning
of the financial markets.

(72)

4 new

The provision of services by third country firms in the Union is subject to national
regimes and requirements. These regimes are highly differentiated and the firms
authorised in accordance with them do not enjoy the freedom to provide services and
the right of establishment in Member States other than the one where they are
established. It is appropriate to introduce a common regulatory framework at Union
level. The regime should harmonize the existing fragmented framework, ensure
certainty and uniform treatment of third country firms accessing the Union, ensure that
and equivalence assessment has been carried out by the Commission in relation to the
regulatory and supervisory framework of third countries and should provide for a
comparable level of protections to investors in the EU receiving services by third
country firms.
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(73)

| 0 new

The provision of services to retail clients should always require the establishment of a
branch in the Union. The establishment of the branch shall be subject to authorisation
and supervision in the Union. Proper cooperation arrangements should be in place
between the competent authority concerned and the competent authority in the third
country. Sufficient initial capital should be at free disposa of the branch. Once
authorised the branch should be subject to supervision in the Member State where the
branch is established; the third country firm should be able to provide services in other
Member States through the authorised and supervised branch, subject to a notification
procedure. The provision of services without branches should be limited to eligible
counterparties. It should be subject to registration by ESMA and to supervision in the
third country. Proper cooperation arrangements should be in place between ESMA and
the competent authorities in the third country.

(74)

| O new

The provision of this directive regulating the provision of services by third country
firms in the Union should not affect the possibility for persons established in the
Union to receive investment services by a third country firm at their own exclusive
initiative. When a third country firm provides services at own exclusive initiative of a
person established in the Union, the services should not be deemed as provided in the
territory of the Union. In case athird country firm solicits clients or potential clientsin
the Union or promotes or advertises investment services or activities together with
ancillary services in the Union, it should not be deemed as a service provided at the
own exclusive initiative of the client.

\V 2004/39/EC recital 49 (adapted)
= new

(75)49) The authorisation to operate a regulated market should extend to all activities

which are directly related to the display, processing, execution, confirmation and
reporting of orders from the point at which such orders are received by the regul ated
market to the point at which they are transmitted for subsequent finalisation, and to
activities related to the admission of financial instruments to trading. This should aso
include transactions concluded through the medium of designated market makers
appointed by the regulated market which are undertaken under its systems and in
accordance with the rules that govern those systems. Not all transactions concluded by
members or participants of the regulated market, e¢ MTF = or OTF < are to be
considered as concluded within the systems of a regulated market, e MTF = or
OTF < . Transactions which members or participants conclude on a bilateral basis and
which do not comply with all the obligations established for a regulated market, e an
MTF = or an OTF & under this Directive should be considered as transactions
concluded outside a regulated market, ee an MTF = or an OTF < for the purposes of
the definition of systematic internaliser. In such a case the obligation for investment
firms to make public firm quotes should apply if the conditions established by this
Directive are met.
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(76)

| 0 new |

The provision of core market data services which are pivotal for users to be able to
obtain a desired overview of trading activity across Union markets and for competent
authorities to receive accurate and comprehensive information on relevant transactions
should be subject to authorisation and regulation to ensure the necessary level of
quality.

(77)

\@new \

The introduction of approved publication arrangements should improve the quality of
trade transparency information published in the OTC space and contribute
significantly to ensuring that such data is published in a way facilitating its
consolidation with data published by trading venues.

(78)

| 0 new |

The introduction of a commercial solution for a consolidated tape for equities should
contribute to creating a more integrated European market and make it easier for
market participants to gain access to a consolidated view of trade transparency
information that is available. The envisaged solution is based on an authorisation of
providers working along pre-defined and supervised parameters which are in
competition with each other in order to achieve technically highly sophisticated and
innovative solutions, serving the market to the greatest extent possible.

| ¥ 2004/39/EC recital 50
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| ¥ 2004/39/EC recital 55 (adapted) |

(79)65) Revision of Directive 93/6/EEC X> 2006/49/EC <XI should fix the minimum

capital requirements with which regulated markets should comply in order to be
authorised, and in so doing should take into account the specific nature of the risks
associated with such markets.

| ¥ 2004/39/EC recital 56

(80)&8} Operators of a regulated market should also be able to operate an MTF in

accordance with the relevant provisions of this Directive.

| ¥ 2004/39/EC recital 57

(B8LEA The provisions of this Directive concerning the admission of instruments to

trading under the rules enforced by the regulated market should be without prejudice
to the application of Directive 2001/34/EC of the European Parliament and of the
Council of 28 May 2001 on the admission of securities to official stock exchange
listing and on information to be published on those securities. A regulated market
should not be prevented from applying more demanding requirements in respect of the
issuers of securities or instruments which it is considering for admission to trading
than are imposed pursuant to this Directive.

| ¥ 2004/39/EC recital 58

(82)£58) Member States should be able to designate different competent authorities to

enforce the wide-ranging obligations laid down in this Directive. Such authorities
should be of a public nature guaranteeing their independence from economic actors
and avoiding conflicts of interest. In accordance with national law, Member States
should ensure appropriate financing of the competent authority. The designation of
public authorities should not exclude delegation under the responsibility of the
competent authority.

41
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2003/71/EC (OJ L 345, 31.12.2003, p. 64.).
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(83)

| 0 new

The G20 summit in Pittsburgh on 25 September 2009 agreed to improve the
regulation, functioning and transparency of financial and commodity markets to
address excessive commodity price volatility. The Commission Communications of 28
October 2009 on A Better Functioning Food Supply Chain in Europe, and of 2
February 2011 on Tackling the Challenges in Commodity Markets and Raw Materials
outlined measures that fall to be taken in the context of the review of Directive
2004/39/EC.

(84)

U new \

The powers made available to competent authorities should be complemented with
explicit powers to demand information from any person regarding the size and purpose
of a position in derivatives contracts related to commodities and to request the person
to take steps to reduce the size of the position in the derivative contracts.

(85)

| 8 new |

Explicit powers should be granted to competent authorities to limit the ability of any
person or class of persons from entering into a derivative contract in relation to a
commodity. The application of alimit should be possible both in the case of individual
transactions and positions built up over time. In the latter case in particular, the
competent authority should ensure that these position limits are non-discriminatory,
clearly spelled out, take due account of the specificity of the market in question, and
are necessary to secure the integrity and orderly functioning of the market.

(86)

| 0 new |

All venues which offer trading in commodity derivatives should have in place
appropriate limits or suitable alternative arrangements designed to support liquidity,
prevent market abuse, and ensure the orderly pricing and settlement conditions. ESMA
should maintain and publish alist containing summaries of all such measuresin force.
These limits or arrangements should be applied in a consistent manner and take
account of the specific characteristics of the market in question. They should be
clearly spelled out as regards to whom they apply and any exemptions thereto, as well
as to the relevant quantitative thresholds which constitute the limits or which may
trigger other obligations. The Commission should be empowered to adopt delegated
acts, including with a view to avoiding any divergent effects of the limits or
arrangements applicable to comparable contracts on different venues.

(87)

\@new

Venues where the most liquid commodity derivatives are traded should publish an
aggregated weekly breakdown of the positions held by different types of market
participants, including the clients of those not trading on their own behalf. A
comprehensive and detailed breakdown both by the type and identity of the market
participant should be made available to the competent authority upon request.
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(88)

| 0 new

Considering the communiqué of G20 finance ministers and central bank governors of
15 April 2011 on ensuring that participants on commodity derivatives markets should
be subject to appropriate regulation and supervision, the exemptions from Directive
2004/39/EC.for various participants active in commodity derivative markets should be
modified to ensure that activities by firms, which are not part of a financial group,
involving the hedging of production-related and other risks as well as the provision of
investment services in commodity or exotic derivatives on an ancillary basis to clients
of the main business remain exempt, but that firms specialising in trading commodities
and commodity derivatives are brought within this Directive.

(89)

\@new \

It is desirable to facilitate access to capital for smaller and medium sized enterprises
and to facilitate the further development of specialist markets that aim to cater for the
needs of smaller and medium sized issuers. These markets which are usually operated
under this Directive as MTFs are commonly known as SME markets, growth markets
or junior markets. The creation within the MTF category of a new sub category of
SME growth market and the registration of these markets should raise their visibility
and profile and aid the development of common pan-European regulatory standards
for those markets.

(90)

| 0 new

The requirements applying to this new category of markets need to provide sufficient
flexibility to be able to take into account the current range of successful market models
that exist across Europe. They aso need to strike the correct balance between
maintaining high levels of investor protection, which are essential to fostering investor
confidence in issuers on these markets, while reducing unnecessary administrative
burdens for issuers on those markets. It is proposed that more details about SME
market requirements such as those relating to criteria for admission to trading on such
amarket would be further prescribed in delegated acts or technical standards.

(91)

| 8 new |

Given the importance of not adversely affecting existing successful markets the option
should remain for operators of markets aimed at smaller and medium sized issuers to
choose to continue to operate such a market in accordance with the requirements under
the Directive without seeking registration as an SME growth market.

| ¥ 2004/39/EC recital 59

(92)59) Any confidential information received by the contact point of one Member

State through the contact point of another Member State should not be regarded as
purely domestic.
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| ¥ 2004/39/EC recital 60

(93)69) It is necessary to enhance convergence of powers at the disposal of competent

authorities so as to pave the way towards an equivalent intensity of enforcement across
the integrated financial market. A common minimum set of powers coupled with
adeqguate resources should guarantee supervisory effectiveness.

(94)

| O new

In view of the significant impact and market share acquired by various MTFs, it is
appropriate to ensure that adequate cooperation arrangements are established between
the competent authority of the MTF and that of the jurisdiction in which the MTF is
providing services. In order to anticipate any similar developments, this should be
extended to OTFs.

(95)

| 0 new

In order to ensure compliance by investment firms and regulated markets, those who
effectively control their business and the members of the investment firms and
regulated markets management body with the obligations deriving from this Directive
and from Regulation [inserted by OP] and to ensure that they are subject to similar
treatment across the Union, Member States should be required to provide for
administrative sanctions and measures which are effective, proportionate and
dissuasive. Therefore, administrative sanctions and measures set out by Member States
should satisfy certain essential requirements in relation to addressees, criteria to be
taken into account when applying a sanction or measure, publication , key sanctioning
powers and levels of administrative pecuniary sanctions.

(96)

| 8 new |

In particular, competent authorities should be empowered to impose pecuniary
sanctions which are sufficiently high to offset the benefits that can be expected and to
be dissuasive even for larger institutions and their managers.

(97)

| 0 new

In order to ensure a consistent application of sanctions across Member States, when
determining the type of administrative sanctions or measures and the level of
administrative pecuniary sanctions, Member States should be required to ensure that
when determining the type of administrative sanctions or measures and the level of
administrative pecuniary sanctions, the competent authorities take into account all
relevant circumstances.

(98)

4 new

In order to ensure sanctions have a dissuasive effect on the public at large, sanctions
should normally be published, except in certain well-defined circumstances.
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(99)

| 0 new

In order to detect potential breaches, competent authorities should have the necessary
investigatory powers, and should establish effective mechanisms to encourage
reporting of potential or actual breaches. These mechanisms should be without
prejudice to adequate safeguards for accused persons. Appropriate procedures should
be established to ensure the right of the reported person of defence and to be heard
before the adoption of a final decision concerning him as well as the right to seek
remedy before atribunal against a decision concerning him.

\@new

(100) This Directive should refer to both administrative sanctions and measures in order to

cover all actions applied after a violation is committed, and which are intended to
prevent further infringements, irrespective of their qualification as a sanction or a
measure under national law.

| 8 new

(101) This Directive should be without prejudice to any provisions in the law of Member

States relating to criminal sanctions.

102

WV 2004/39/EC (adapted)
= new

With a view to protecting clients and without prejudice to the right of
customers to bring their action before the courts, it is appropriate that Member States
ensure thatensedrage public or private bodies X> are <XI established with a view to
settling disputes out-of-court, to cooperate in resolving cross-border disputes, taking
into account Commission Recommendation 98/257/EC of 30 March 1998 on the
principles applicable to the bodies responsible for out-of-court settlement of consumer
disputes” = and Commission Recommendation 2001/310/EC on the principles for
out-of-court bodies involved in the consensual resolution of consumer disputes <.
When implementing provisions on complaints and redress procedures for out-of-court
settlements, Member States should be encouraged to use existing cross-border
cooperation mechanisms, notably the Financial Services Complaints Network (FIN-
Net).

103

WV 2004/39/EC recital 62
= new

Any exchange or transmission of information between competent authorities,
other authorities, bodies or persons should be in accordance with the rules on transfer
of personal data to third countries as laid down in Directive 95/46/EC = of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of

42
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such data™. Any exchange or transmission of personal data by ESMA with third
countries should be in accordance with the rules on the transfer of personal data aslaid
down in Regulation (EC) No 45/2001<.

| ¥ 2004/39/EC recital 63

(104)663) It is necessary to reinforce provisions on exchange of information between
national competent authorities and to strengthen the duties of assistance and
cooperation which they owe to each other. Due to increasing cross-border activity,
competent authorities should provide each other with the relevant information for the
exercise of their functions, so as to ensure the effective enforcement of this Directive,
including in situations where infringements or suspected infringements may be of
concern to authorities in two or more Member States. In the exchange of information,
strict professional secrecy is needed to ensure the smooth transmission of that
information and the protection of particular rights.

| ¥ 2004/39/EC recital 64

B OJL 281, 23.11.1995, p. 31.
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105

| ¥ 2006/31/EC Art. 1.1

The European Parliament should be given a period of three months from the
first transmission of draft amendments and implementing measures to allow it to
examine them and to give its opinion. However, in urgent and duly justified cases, it
should be possible to shorten that period. If, within that period, a resolution is adopted
by the European Parliament, the Commission should re-examine the draft amendments
Or measures.

| ¥ 2004/39/EC recital 70

(106)

| 0 new

In order to attain the objectives set out in this Directive, the power to adopt acts in
accordance with Article 290 of the Treaty should be delegated to the Commission in
respect of details concerning exemptions, the clarification of definitions, the criteria
for the assessment of proposed acquisitions of an investment firm, the organisational
reguirements for investment firms, the management of conflicts of interest, conduct of
business obligations in the provision of investment services, the execution of orders on
terms most favourable to the client, the handling of client orders, the transactions with
eligible counterparties, the SME growth markets, the conditions for the assessment of
initial capital of third country firms, measures concerning systems resilience, circuit
breakers and electronic trading, the admission of financial instruments to trading, the
suspension and removal of financial instrtuments from trading, the thresholds for
position reporting held by categories of traders, the cooperation between competent
authorities. It is of particular importance that the Commission carries out appropriate
consultations during its preparatory work, including at expert level. The Commission,
when preparing and drawing up delegated acts, should ensure a simultaneous, timely
and appropriate transmission of relevant documents to the European Parliament and to
the Council.
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(107)

| 0 new

In order to ensure uniform conditions for the implementation of this Directive,
implementing powers should be conferred on the Commission. These powers relate to
the adoption of the equivalence decison concerning third country legal and
supervisory framework for the provision of services by third country firms and the
sending of positions reports by categories of traders to ESMA and they should be
exercised in accordance with Regulation (EU) No 182/2011 of the European
Parliament and of the Council of 16 February 2011 laying down the rules and general
principles concerning mechanisms for control by Member States of the Commission's
exercise of implementing powers™.

(108)

4 new

Technical standards in financial services should ensure consistent harmonisation and
adequate protection of depositors, investors and consumers across the Union. As a
body with highly specialised expertise, it would be efficient and appropriate to entrust
ESMA, with the elaboration of draft regulatory and implementing technical standards
which do not involve policy choices, for submission to the Commission.

(109)

\@new

The Commission should adopt the draft regulatory technical standards developed by
ESMA in Article 7 regarding procedures for granting and refusing requests for
authorisation of investment firms, Articles 9 and 48 regarding requirements for
management bodies, Article 12 regarding acquisition of qualifying holding, Article 27
regarding obligation to execute orders on terms most favourable to clients, Articles 34
and 54 regarding cooperation and exchange of information, Article 36 regarding
freedom to provide investment services and activities, Article 37 regarding
establishment of a branch, Article 44 regarding provision of services by third country
firms, Article 63 regarding procedures for granting and refusing requests for
authorisation of data reporting services providers, Articles 66 and 67 regarding
organisational requirements for APAs and CTPs and Article 84 regarding cooperation
among competent authorities. The Commission should adopt these draft regulatory
technical standards by means of delegated acts pursuant to Article 290 TFEU and in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.

(110)

| 0 new

The Commission should also be empowered to adopt implementing technical
standards by means of implementing acts pursuant to Article 291 TFEU and in
accordance with Article 15 of Regulation (EU) No 1095/2010. ESMA should be
entrusted with drafting implementing technical standards for submission to the
Commission with regard to Article 7 regarding procedures for granting and refusing
requests for authorisation of investment firms, Article 12 regarding acquisition of
qualifying holding, Article 18 regarding trading process on finalisation of transactions

OJL 55, 28.2.2011, p. 13.
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in MTFs and OTFs, Articles 32, 33 and 53 regarding suspension and removal of
instruments from trading, Article 36 regarding freedom to provide investment services
and activities, Article 37 regarding establishment of a branch, Article 44 regarding
provision of services by third country firms, Article 60 regarding position reporting by
categories of traders, Article 78 regarding submission of information to ESMA,
Article 83 regarding obligation to cooperate, Article 84 regarding cooperation among
competent authorities, Article 85 regarding exchange of information and Article 838
regarding consultation prior to authorisation.

(111)

| 0 new

The Commission should submit a report to the European Parliament and the Council
assessing the functioning of organised trading facilities, the functioning of the regime
for SME growth markets, the impact of requirements regarding automated and high-
frequency trading, the experience with the mechanism for banning certain products or
practices and the impact of the measures regarding commodity derivatives markets.

112

| ¥ 2004/39/EC (adapted)

The objective of creating an integrated financial market, in which investors are
effectively protected and the efficiency and integrity of the overall market are
safeguarded, requires the establishment of common regulatory requirements relating to
investment firms wherever they are authorised in the Seramgrity X> Union <X1 and
governing the functioning of regulated markets and other trading systems so as to
prevent opacity or disruption on one market from undermining the efficient operation
of the European financial system as a whole. Since this objective may be better
achieved at Semmaunity DO Union <X] level, the Semmunity X> Union <xX] may adopt
measures in accordance with the principle of subsidiarity as set out in Article 5 of the
Treaty. In accordance with the principle of proportionality, as set out in that Article,
this Directive does not go beyond what is necessary in order to achieve this objective;

(113)

\@new

The establishment of a consolidated tape for non-equity instruments is deemed to be
more difficult to implement than the consolidated tape for equity instruments and
potential providers should be able to to gain experience with the latter before
constructing it. In order to facilitate the proper establishment of the consolidated tape
for non-equity financial instruments, it is therefore appropriate to provide for an
extended date of application of the national measures transposing the relevant
provision.

(114)

| 8 new

This Directive respects the fundamental rights and observes the principles recognised
in the Charter of Fundamental Rights of the European Union, notably the right to the
protection of persona data, the freedom to conduct a business, the right to consumer
protection, the right to an effective remedy and to afair trial, the right not to be tried or
punished twice for the same offence and has to be implemented in accordance with
those rights and principles.
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| ¥ 2004/39/EC (adapted)

HAVE ADOPTED THIS DIRECTIVE:

TITLE

DEFINITIONSAND SCOPE

Article 1
Scope
1. This Directive shall apply to investment firms,ard regulated markets [X>, data reporting

service providers and third country firms providing investment services or activities in the
Union <X .

4 new

2. This Directive establishes requirements in relation to the following:
(a) authorisation and operating conditions for investment firms;

(b) provision of investment services or activities by third country firms with the establishment
of abranch;

(c) authorisation and operation of regulated markets;
(d) authorisation and operation of data reporting service providers; and

(e) supervision, cooperation and enforcement by competent authorities.

WV 2004/39/EC (adapted)
= new

32.The following provisions shal aso apply to credit institutions authorised under
Directive 2000A2(EC [X> 2006/48/EC <X] , when providing one or more investment services
and/or performing investment activities = and when selling or advising clients in relation to
deposits other than those with a rate of return which is determined in relation to an interest
rate <:

- Articles 2(2), = 9(6), < 1444, 16, 1743 and 1834,

- Chapter 11 of Title Il excluding A«xtiele=23(2} second subparagraph X> of Article
29(2) &1,

- Chapter 111 of Title Il excluding Articles 3633(2) te=31 [X>, (3) and <XI (4) and
37r32(2) 32 B0, (3), (4), (5), X (6), 32(98) and 32(109);
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Articles 6948 to 8053 X> and Articles <X] 845%, 8961 and 9062—ard
Axtiele ).

Article 2

Exemptions

1. This Directive shall not apply to:

undertakl ngs carryl ng on the reinsurance and retrocession actlvmes referred to in
Directive 84225/EEC [X> 2009/138/EC <X ;

(b) persons which provide investment services exclusively for their parent
undertakings, for their subsidiaries or for other subsidiaries of their parent
undertakings,

(c) persons providing an investment service where that service is provided in an
incidental manner in the course of a professional activity and that activity is
regulated by legal or regulatory provisions or a code of ethics governing the
profession which do not exclude the provision of that service;

(d) persons who do not provide any investment services or activities other than
dealing on own account unless they:

(i) aremarket makers

= (ii) are amember of or a participant in aregulated market or MTF; < or

L deal on own account = by executlng client orders<: eaﬁ%%ge%

= This exemption does not apply to persons exempt under Article 2(1)(i) who deal
on own account in financial instruments as members or participants of a regulated
market or MTF, including as market makers in relation to commodity derivatives,
emission allowances, or derivatives thereof; <

(e) persons which provide investment services consisting exclusively in the
administration of employee-participation schemes;

(f) persons which provide investment services which only involve both
administration of employee-participation schemes and the provision of investment
services exclusively for their parent undertakings, for their subsidiaries or for other
subsidiaries of their parent undertakings;

(g) the members of the European System of Central Banks and other national bodies
performing similar functions = in the Union, < aad other public bodies charged
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with or intervening in the management of the public debt = in the Union and
international bodies of which one or more Member States are members <=;

(h) collective investment undertakings and pension funds whether coordinated at
Cemmurity > Union <X level or not and the depositaries and managers of such
undertakings,

(i) persons = who: <=

= - deal < deallag on own account in financial instruments, = excluding persons
who deal on own account by executing client orders, < or

= - provide < previdiag investment services = , other than dealing on own account,
exclusively for their parent undertakings, for their subsidiaries or for other
subsidiaries of their parent undertakings, or <

= - provide investment services, other than dealing on own account, < in
commodity derivatives or derivative contracts included in Annex |, Section C 10
= or emission allowances or derivatives thereof < to the clients of their main
business,

provided = that in all cases <= this is an ancillary activity to their main business,
when considered on a group basis, and that main business is not the provision of
investment services within the meaning of this Directive or banking services under
Directive 200042/EC [X> 2006/48/EC Xl ;

() persons providing investment advice in the course of providing another
professional activity not covered by this Directive provided that the provision of such
advice is not specifically remunerated;

(K} firms which provide investment services and/or perform investment activities
consisting exclusively in dealing on own account on markets in financial futures or
options or other derivatives and on cash markets for the sole purpose of hedging
positions on derivatives markets or which deal for the accounts of other members of
those markets or make prices for them and which are guaranteed by clearing
members of the same markets, where responsibility for ensuring the performance of
contracts entered into by such firms is assumed by clearing members of the same
markets;

(&) associations set up by Danish and Finnish pension funds with the sole aim of
managing the assets of pension funds that are members of those associations;

(m)é&r) agenti di cambio’ whose activities and functions are governed by Article 201
of Italian Legidlative Decree No 58 of 24 February 1998.
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= (n) transmission system operators as defined in Article 2(4) of Directive
2009/72/EC or Article 2(4) of Directive 2009/73/EC when carrying out their tasks
under those Directives or Regulation (EC) 714/2009 or Regulation (EC) 715/2009 or
network codes or guidelines adopted pursuant those Regulations. <

2. The rights conferred by this Directive shall not extend to the provision of services as
counterparty in transactions carried out by public bodies dealing with public debt or by
members of the European System of Central Banks performing their tasks as provided for by
the Treaty and the Statute of the European System of Central Banks and of the European
Central Bank or performing equivalent functions under national provisions.

3. ® The Commission shall adopt delegated acts in accordance Wlth Artlcle 94 concerning

may 5 in respect of exemptlons (©
@ and <ZI (|) % : ' g DO clarifying X1 when an activity
is to be considered as ancillary to the main busmess on a group level as well as for
determining when an activity is provided in an incidental manner.

4 new

The criteria for determining whether an activity is ancillary to the main business shall take
into account at |least the following elements:

- the extent to which the activity is objectively measurable as reducing risks directly related to
the commercial activity or treasury financing activity,

- the capital employed for carrying out the activity.

\V 2004/39/EC (adapted)
= new

Article 3
Optional exemptions

1. Member States may choose not to apply this Directive to any persons for which they are the
home Member State that:

- are not allowed to hold clients funds or securities and which for that reason are not
allowed at any time to place themselvesin debit with their clients, and

- are not allowed to provide any investment service except the = provision of
Investment advice, with or without < the reception and transmission of orders in
transferable securltles and unlts in collectlve mvestment undertaklngs ane=the

- in the course of providing that service, are alowed to transmit orders only to:

(i) investment firms authorised in accordance with this Directive;
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(i) credit institutions authorised in accordance with Directive 200042/EC
> 2006/48/EC X1 ;

(iii) branches of investment firms or of credit institutions which are authorised
in a third country and which are subject to and comply with prudential rules
considered by the competent authorities to be at least as stringent as those laid down
in this Directive, in Directive200082/[EC [X> 2006/48/EC <X or in
Directive 93/6/EEC > 2006/49/EC Xl ;

(iv) collective investment undertakings authorised under the law of a Member
State to market units to the public and to the managers of such undertakings;

(v) investment companies with fixed capital, as defined in Article 15(4) of
Second Council Directive 77/91/EEC of 13 December 1976 on coordination of
safeguards which, for the protection of the interests of members and others, are
required by Member States of companies within the meaning of the second
paragraph of Article 58 of the Treaty, inrespect of the formation of public limited
liability companies and the maintenance and alteration of their capital, with a view to
making such safeguards equivalent*, the securities of which are listed or dealt in on
aregulated market in aMember State;

provided that the activities of those persons are = authorised and < regulated at
national level.= National regimes should submit those persons to requirements
which are at least analogous to the following requirements under the present
directive: <

= (i) conditions and procedures for authorisation and on-going supervision as
established in Article 5 (1) and (3), Articles 7, 8, 9, 10, 21 and 22; <=

= (ii) conduct of business obligations as established in Article 24 (1), (2), (3), (5),
Article 25(1), (4) and (5) and the respective implementing measures in Directive
2006/73/EC. ¢

= Member States shall require persons excluded from the scope of this Directive under
paragraph 1 to be covered under an investor-compensation scheme recognized in accordance
with Directive 97/9/EC or under a system ensuring equivalent protection to their clients. <

| ¥ 2004/39/EC

2. Persons excluded from the scope of this Directive according to paragraph 1 cannot benefit
from the freedom to provide services and/or activities or to establish branches as provided for
in Articles 36 and 373%-ang-32 respectively.

| 8 new

3. Member States shall communicate to the European Commission and to ESMA whether
they exercise the option under this Article and shall ensure that each authorisation granted in
accordance with paragraph 1 mentions that it is granted according to this Article.

46 OJL 26, 31.1.1977, p. 1. Directive as |last amended by the 1994 Act of Accession.
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4. Member States shall communicate to ESMA the provisions of national law analogous to
the requirements of the present directive listed in paragraph 1.

WV 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.2
= new

Article4
Definitions

= 1. For the purposes of this Directive, the definitions provided in Article 2 of Regulation
(EU) No .../... [MIFIR] shall apply to this Directive. <

Thethe following definitions shall = aso < apply:
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12)' Investment services and activities means any of the services and activities listed
in Section A of Annex | relating to any of the instruments listed in Section C of
Annex I;

The Commission shall = --- € = adopt by means of delegated acts in accordance
with Article 94 measures specifying < :

—  the derivative contracts mentioned in Section C 7 of Annex | that have the
characteristics of other derivative financial instruments, having regard to
whether, inter alia, they are cleared and settled through recognised clearing
houses or are subject to regular margin calls;

—  the derivative contracts mentioned in Section C 10 of Annex | that have the
characteristics of other derivative financial instruments, having regard to
whether, inter alia, they are traded on a regulated market or an MTF, are
cleared and settled through recognised clearing houses or are subject to regular
margin calls;

23)‘Ancillary service' means any of the serviceslisted in Section B of Annex I;

34)' Investment advice’ means the provision of personal recommendations to a client,
either upon its request or at the initiative of the investment firm, in respect of one or
more transactions relating to financia instruments,

45)' Execution of orders on behalf of clients means acting to conclude agreements to
buy or sell one or more financial instruments on behalf of clients . Execution of
orders includes the conclusion of agreements to sell financial instrumentsissued by a
credit institution or an investment firm at the moment of their issuance <;

56)'Dealing on own account’ means trading against proprietary capital resulting in
the conclusion of transactions in one or more financia instruments;

68)' Market maker’ means a person who holds himself out on the financial markets
on a continuous basis as being willing to deal on own account by buying and selling
financial instruments against his proprietary capital at prices defined by him;

79)' Portfolio management’ means managing portfolios in accordance with mandates
given by clients on a discretionary client-by-client basis where such portfolios
include one or more financia instruments;

829)‘ Client’ means any natural or legal person to whom an investment firm provides
investment ardfor ancillary services,

941)' Professional client’ means a client meeting the criterialaid down in Annex I1;

102)' Retail client’ means a client who is not a professional client;
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4 new

11) "SME growth market” means a MTF that is registered as an SME growth
market in accordance with Article 35;

12) "Small and medium-sized enterprise” for the purposes of this Directive, means
a company that had an average market capitalisation of less than EUR 100 000 000
on the basis of end-year quotes for the previous three calendar years;

WV 2004/39/EC (adapted)
= new

1326)'Limit order’ means an order to buy or sell a financial instrument at its
specified price limit or better and for a specified size;

1449)'Financia instrument’ means those instruments specified in Section C of
Annex I;
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1529)*Money-market instruments means those classes of instruments which are
normally dealt in on the money market, such as treasury bills, certificates of deposit
and commercial papers and excluding instruments of payment;

1620)' Home Member State’ means.
(@ inthecase of investment firms:

(i) if the investment firm is a natural person, the Member State in which its
head office is situated;

(if) if the investment firm is a legal person, the Member State in which its
registered office is situated;

(iii) if the investment firm has, under its national law, no registered office, the
Member State in which its head office is situated,;

(b) in the case of a regulated market, the Member State in which the
regulated market is registered or, if under the law of that Member State it has
no registered office, the Member State in which the head office of the regulated
market is situated;

1721)'Host Member State’ means the Member State, other than the home Member
State, in which an investment firm has a branch or performs services and/or activities
or the Member State in which a regulated market provides appropriate arrangements
so as to facilitate access to trading on its system by remote members or participants
established in that same Member State;

1822)' Competent authority’ means the authority, designated by each Member State
in accordance with Article 48, unless otherwise specified in this Directive;

1923)'Credit ingtitutions means credit institutions as defined under
Directive (> 2006/48/EC <X] 200042/EC;

2024)' UCITS management company’ means a management company as defined in
Ceunet Directive 85/6LHEEC [X> 2009/65/EC of the European Parliament and of
the Council of 13 July 2009 <X] e£20-December-1985. on the coordination of laws,
regulations and administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS) B 4 <X ;

2125)'Tied agent’ means a natural or legal person who, under the full and
unconditional responsibility of only one investment firm on whose behalf it acts,
promotes investment and/or ancillary services to clients or prospective clients,
receives and transmits instructions or orders from the client in respect of investment
services or financial instruments, places financial instruments aaéfor provides advice
to clients or prospective clientsin respect of those financial instruments or services;
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2226)' Branch’ means a place of business other than the head office which is a part of
an investment firm, which has no legal personality and which provides
investment services and/or activities and which may also perform ancillary services
for which the investment firm has been authorised; al the places of business set up in
the same Member State by an investment firm with headquarters in another Member
State shall be regarded as a single branch;

| ¥ 2007/44/EC Art. 3.1

232%)' Qualifying holding’ means any direct or indirect holding in an investment firm
which represents 10 % or more of the capital or of the voting rights, as set out in
Articles9 and 10 of Directive 2004/109/EC, taking into account the conditions
regarding aggregation thereof laid down in Article 12(4) and (5) of that Directive, or
which makes it possible to exercise a significant influence over the management of
the investment firm in which that holding subsists;

| ¥ 2004/39/EC (adapted)

2428)' Parent undertaking’ means a parent undertaking as defined in Articles 1 and 2
of Seventh  Council Directive 83/349/EEC  of 13June1983 on
consolidated accounts™

2529)' Subsidiary’ means a subsidiary undertaking as defined in Articles1 and 2 of
Directive 83/349/EEC, including any subsidiary of a subsidiary undertaking of an
ultimate parent undertaking;

2632) Close links' means a situation in which two or more natural or legal persons
arelinked by:

(@) 'participation’ which means the ownership, direct or by way of control, of 20%
or more of the voting rights or capital of an undertakings;

(b) 'control' which means the relationship between a parent undertaking and a
subsidiary, in al the cases referred to in Articlel(l) and(2) of
Directive 83/349/EEC, or a similar relationship between any natural or
legal person and an undertaking, any subsidiary undertaking of a subsidiary
undertaking also being considered a subsidiary of the parent undertaking which
is at the head of those undertakings;;

(©

IZ>they<ZI are

OJ L 193, 18.7.1983, p.1. Directive as last amended by Directive2003/51/EC of the
European Parliament and of the Council (OJL 178, 17.7.2003, p. 16).
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27)

28)

29)

30)

31)

32)

33)

| 0 new

"Management body" means the governing body of a firm, comprising the
supervisory and the managerial functions, which has the ultimate decision-
making authority and is empowered to set the firm's strategy, objectives and
overal direction. Management body shall include persons who effectively
direct the business of the firm:

"Management body in its supervisory function” means the management body
acting in its supervisory function of overseeing and monitoring management
decision-making;

"Senior management” means those individuals who exercise executive
functions with a firm and who are responsible and accountable for the day-to-
day management of the firm, including the implementation of the policies
concerning the distribution of services and products to clients by the firm and
its personnel;

"Algorithmic trading” means trading in financial instruments where a computer
algorithm automatically determines individual parameters of orders such as
whether to initiate the order, the timing, price or quantity of the order or how to
manage the order after its submission, with limited or no human intervention.
This definition does not include any system that is only used for the purpose of
routing orders to one or more trading venues or for the confirmation of orders;

"Direct electronic access' in relation to a trading venue, means an arrangement
where a member or participant of a trading venue permits a person to use its
trading code so the person can electronically transmit orders relating to a
financial instrument directly to the trading venue. This definition includes such
an arrangement whether or not it also involves the use by the person of the
infrastructure of the member or participant, or any connecting system provided
by the member or participant, to transmit the orders,

"Market Abuse Regulation" means Regulation (EC) No .../... of the European
Parliament and of the Council on insider dealing and market manipulation
(market abuse);

"Cross-selling practice” means the offering of an investment service together
with another service or product as part of a package or as a condition for the
same agreement or package.

\V 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.2(b)
= new

32. ® The Commission shall be empowered to adopt delegated acts in accordance W|th
Artr cIe 94 concerning measures to < r ; ncial

may el%%s E> speC|fy some technlcal elements of < the deflnltrons Ia|d down in paragraph 1
of this Article X>, to adjust them to market developments <X .
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| ¥ 2008/10/EC Art. 1.2(b)

WV 2004/39/EC
= hew

TITLEII

AUTHORISATION AND OPERATING CONDITIONSFOR
INVESTMENT FIRMS

CHAPTERI

CONDITIONSAND PROCEDURESFOR AUTHORISATION

Article 5
Requirement for authorisation

1. Each Member State shall require that the performance of investment services or activities
as aregular occupation or business on a professional basis be subject to prior authorisation in
accordance with the provisions of this Chapter. Such authorisation shall be granted by the
home Member State competent authority designated in accordance with Article 6948.

2. By way of derogation from paragraph 1, Member States shall allow any market operator to
operate an MTF = or an OTF <=, subject to the prior verification of their compliance with the

provisions of this Chapter#%émg%e&el%% and-1b.

| ¥ 2010/78/EU Art. 6.1 (adapted) |

3. Member States shall register all investment firms. The register shall be publicly accessible
and shall contain information on the services or activities for which the investment firm is
authorlsed It shall be updaIed on a regular basrs Every authorlsetron shall be notlfled to the

ESMA shall establish a list of al investment firms in the Union. The list shall contain
information on the services or activities for which the X> each <XI investment firm is

® O3+-331-36-12:2010.p5-84:
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authorised and it shall be updated on aregular basis. ESMA shall publish and keep up-to-date
that list on its website.

Where a competent authority has withdrawn an authorisation in accordance with Article 8(b)
to (d), that withdrawal shall be published on the list for a period of 5 years.

| ¥ 2004/39/EC (adapted)

4. Each Member State shall require that:

- any investment firm which is a legal person have its head office in the same
Member State asits registered office,

- any investment firm which is not a legal person or any investment firm which is a
legal person but under its national law has no registered office have its head office in
the Member State in which it actually carries on its business.

Article 6
Scope of authorisation

1. The home Member State shall ensure that the authorisation specifies the investment
services or activities which the investment firm is authorised to provide. The authorisation
may cover one or more of the ancillary services set out in Section B of Annex |I. Authorisation
shall in no case be granted solely for the provision of ancillary services.

2. An investment firm seeking authorisation to extend its business to additional
investment services or activities or ancillary services not foreseen at the time of initial
authorisation shall submit arequest for extension of its authorisation.

3. The authorisation shall be valid for the entire Sermerity > Union <XI and shall allow an
investment firm to provide the services or perform the activities, for which it has been
authorised, throughout the Gemmaarity X> Union <X1 , either through the establishment of a
branch or the free provision of services.

Article7
Proceduresfor granting and refusing requestsfor authorisation
1. The competent authority shall not grant authorisation unless and until such time as it is

fully satisfied that the applicant complies with al requirements under the provisions adopted
pursuant to this Directive.
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2. The investment firm shall provide all information, including a programme of operations
setting out inter alia the types of business envisaged and the organisationa structure,
necessary to enable the competent authority to satisfy itself that the investment firm has
established, at the time of initial authorisation, all the necessary arrangements to meet its
obligations under the provisions of this Chapter.

3. An applicant shall be informed, within six months of the submission of a complete
application, whether or not authorisation has been granted.

WV 2010/78/EU Art. 6.2 (adapted)
= new

Am&%@él%%d% ESMA may © shaII <:- develop draft regulatory technlcal standards to
specify:

(@ theinformation to be provided to the competent authorities under Article 7(2)
including the programme of operations,

= (b)the tasks of nomination committees required under Article9 (2) <

(C)&}the requirements applicable to the management of investment firms under
Article 9(84) and the information for the notifications under Article 9(52);

(d)ée}the requirements applicable to shareholders and members with qualifying
holdings, as well as obstacles which may prevent effective exercise of the
supervisory functions of the competent authority, under Article 10(1) and (2).

= ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2016]. <

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with X> the procedure laid down in <XI Articles 10
to 14 of Regulation (EU) No 1095/2010.

ESMA may => shaII = devel op draft |mpI ementr ng technrcal standards to determr ne standard
forms, templates and procedures for the notification or provision of information provided for
inthese Articles > 7(2) and Article 9(5) 1.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <

Power is conferred on the Commission to adopt the implementing technical standards referred

to in the thixd B first <1 subparagraph in accordance with Article 15 of Regulation (EU) No
1095/2010.
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| ¥ 2004/39/EC (adapted)

Article 8

Withdrawal of authorisations

The competent authority may withdraw the authorisation issued to an investment firm where
such an investment firm:

@

(b)

(©

(d)

()

does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has provided no investment services or performed no
investment activity for the preceding six months, unless the Member State
concerned has provided for authorisation to lapse in such cases,

has obtained the authorisation by making false statements or by any other
irregular means,

no longer meets the conditions under which authorisation was granted, such as
compliancewith the conditions set out in Directive 93/6/EEC
> 2006/49/EC Xl ;

has seriously and systematically infringed the provisions adopted pursuant to
this Directive governing the operating conditions for investment firms;

falls within any of the cases where national law, in respect of matters outside
the scope of this Directive, provides for withdrawal.

| ¥ 2010/78/EU Art. 6.3

Every withdrawal of authorisation shall be notified to ESMA.

| ¥ 2004/39/EC

Article9
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| 0 new

1. Member States shall require that all members of the management body of any investment
firm shall at al times be of sufficiently good repute, possess sufficient knowledge, skills and
experience and commit sufficient time to perform their duties. Member States shall ensure
that members of the management body shall, in particular, fulfil the following requirements:

(@ Members of the management body shall commit sufficient time to perform their
functions in the investment firm.

They shall not combine a the same time more than one of the following
combinations:

(i) one executive directorship with two non-executive directorships
(i) four non-executive directorships.

Executive or non-executive directorships held within the same group shall be
considered as one single directorship.

Competent authorities may authorise a member of the management body of an
investment firm to combine more directorships than allowed under the previous sub-
paragraph, taking into account individual circumstances and the nature, scale and
complexity of the investment firm's activities.

(b The management body shall possess adequate collective knowledge, skills and
experience to be able to understand the investment firm's activities, and in particular
the main risk involved in those activities.

(c) Each member of the management body shall act with honesty, integrity and
independence of mind to effectively assess and challenge the decisions of the senior
management.

Member States shall require investment firms to devote adequate resources to the
induction and training of members of the management body.

Where the market operator that seeks authorisation to operate an MTF or an OTF and
the persons that effectively direct the business of the MTF or the OTF are the same
as the members of the management body of the regulated market, those persons shall
be deemed to comply with the requirements laid down in the first subparagraph.

2. Member States shall require investment firms, where appropriate and proportionate in view
of the nature, scale and complexity of their business, to establish a nomination committee to
assess compliance with the first paragraph and to make recommendations, when needed, on
the basis of their assessment. The nomination committee shall be composed of members of
the management body who do not perform any executive function in the institution
concerned. Where, under national law, the management body does not have any competence
in the process of appointment of its members, this paragraph shall not apply.

3. Member States shall require investment firms to take into account diversity as one of the
criteria for selection of members of the management body. In particular, taking into account
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the size of their management body, investment firms shall put in place a policy promoting
gender, age, educational, professional and geographical diversity on the management body.

4. ESMA shall develop draft regulatory standards to specify the following:

@ the notion of sufficient time commitment of a member of the management body to
perform his functions, in relation to the individual circumstances and the nature,
scale and complexity of activities of the investment firm which competent authorities
must take into account when they authorise a member of the management body to
combine more directorships than permitted as referred to in paragraph 1(a);

(b) the notion of adequate collective knowledge, skills and experience of the
management body as referred to in paragraph 1(b),

(c) to notions of honesty, integrity and independence of mind of a member of the
management body as referred to in paragraph 1(b),

(d) the notion of adequate human and financial resources devoted to the induction and
training of members of the management body,

(e) the notion of diversity to be taken into account for the selection of members of the
management body.

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No
1095/2010.

ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2014].

WV 2004/39/EC
= new

52. Member States shall require the investment firm to notify the competent authority of = all
members of its management body and of < any changes to its membershipmanagement,
along with all information needed to assess Whether the-:>f|rm complles Wlth paragraphs 1, 2
and 3 of thls Artlcle A-statfg) Ry A g

| 0 new

6. Member States shall require the management body of an investment firm to ensure that the
firm is managed in a sound and prudent way and in a manner that promotes the integrity of
the market and the interest of theits clients. To this end, the management body shall:

(@ define, approve and oversee the strategic objectives of the firm,

(b) define, approve and oversee the organization of the firm, including the skills,
knowledge and expertise required to personnel, the resources, the procedures and the
arrangements for the provision of services and activities by the firm, taking into
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account the nature, scale and complexity of its business and all the requirements the
firm has to comply with,

(c) define, approve and oversee a policy as to services, activities, products and
operations offered or provided by the firm, in accordance with the risk tolerance of
the firm and the characteristics and needs of the clients to whom they will be offered
or provided, including carrying out appropriate stress testing, where appropriate;

(d) provide effective oversight of senior management.

The management body shall monitor and periodically assess the effectiveness of the
investment firm's organization and the adequacy of the policies relating to the provision of
services to clients and take appropriate steps to address any deficiencies.

Members of the management body in its supervisory function shall have adequate access to
information and documents which are needed to oversee and monitor management decision-
making.

\V 2004/39/EC (adapted)
= new

73. The competent authority shall refuse authorisation if it is not satisfied that the persons
who will effectively direct the business of the investment firm are of sufficiently good repute
or sufficiently experienced, or if there are objectlve and demonstrable grounds for believing
. > the management body of the firm
may <X] pose a threat to its B effectlve <ZI sound and prudent management = and to the
adequate consideration of the interest of its clients and the integrity of the market < .

84. Member States shall require that the management of investment firms is undertaken by at
least two persons meeting the requirements laid down in paragraph 1.

By way of derogation from the first subparagraph, Member States may grant authorisation to
investment firms that are natural persons or to investment firms that are legal persons
managed by a single natural person in accordance with their constitutive rules and national
laws. Member States shall nevertheless require that:

(i) alternative arrangements be in place which ensure the sound and prudent
management of such investment firms: = and the adequate consideration of the
interest of clients and the integrity of the market; <

(i) = the natural persons concerned are of sufficiently good repute, possess sufficient
knowledge, skills and experience and commit sufficient time to perform their
duties. <=

Article 10

Shar eholder s and member s with qualifying holdings

1. The competent authorities shall not authorise the performance of investment services or
activities by an investment firm until they have been informed of the identities of the
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shareholders or members, whether direct or indirect, natural or legal persons, that have
qualifying holdings and the amounts of those holdings.

The competent authorities shall refuse authorisation if, taking into account the need to ensure
the sound and prudent management of an investment firm, they are not satisfied as to the
suitability of the shareholders or members that have qualifying holdings.

Where close links exist between the investment firm and other natural or legal persons, the
competent authority shall grant authorisation only if those links do not prevent the effective
exercise of the supervisory functions of the competent authority.

2. The competent authority shall refuse authorisation if the laws, regulations or administrative
provisions of a third country governing one or more natural or legal persons with which the
undertaking has close links, or difficulties involved in their enforcement, prevent the effective
exercise of its supervisory functions.

| 0 new |

3. Member States shall require that, where the influence exercised by the persons referred to
in the first subparagraph of paragraph 1 is likely to be prejudicial to the sound and prudent
management of an investment firm, the competent authority take appropriate measures to put
an end to that situation.

Such measures may consist in applications for judicial orders or the imposition of sanctions
against directors and those responsible for management, or suspension of the exercise of the
voting rights attaching to the shares held by the shareholders or members in question.

| ¥ 2007/44/EC Art. 3.2 (adapted) |

Lo Article 11 <7
X> Notification of proposed acquisitions <X

13. Member States shall require any natural or legal person or such persons acting in concert
(hereinafter referred to as the proposed acquirer), who have taken a decision either to acquire,
directly or indirectly, a qualifying holding in an investment firm or to further increase,
directly or indirectly, such a qualifying holding in an investment firm as a result of which the
proportion of the voting rights or of the capital held would reach or exceed 20 %, 30 % or
50 % or so that the investment firm would become its subsidiary (hereinafter referred to as the
proposed acquisition), first to notify in writing the competent authorities of the investment
firm in which they are seeking to acquire or increase a qualifying holding, indicating the size
of the intended holding and relevant information, as referred to in Article 13(4)305(4).

Member States shall require any natural or legal person who has taken a decision to dispose,
directly or indirectly, of a qualifying holding in an investment firm first to notify in writing
the competent authorities, indicating the size of the intended holding. Such a person shall
likewise notify the competent authorities if he has taken a decision to reduce his qualifying
holding so that the proportion of the voting rights or of the capital held would fall below
20 %, 30 % or 50 % or so that the investment firm would cease to be his subsidiary.
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Member States need not apply the 30 % threshold where, in accordance with Article 9(3)(a)
of Directive 2004/109/EC, they apply athreshold of one-third.

In determining whether the criteria for a qualifying holding referred to in > Article 10 and
in <] this Article are fulfilled, Member States shall not take into account voting rights or
shares which investment firms or credit institutions may hold as a result of providing the
underwriting of financial instruments and/or placing of financial instruments on a firm
commitment basis included under point 6 of Section A of Annex I, provided that those rights
are, on the one hand, not exercised or otherwise used to intervene in the management of the
issuer and, on the other, disposed of within one year of acquisition.

24. The relevant competent authorities shall work in full consultation with each other when
carrying out the assessment provided for in Article 13(1) 2861} (hereinafter referred to as the
assessment) if the proposed acquirer is one of the following:

(@ acredit ingtitution, assurance undertaking, insurance undertaking, reinsurance
undertaking, investment firm or UCITS management company authorised in
another Member State or in a sector other than that in which the acquisition is
proposed,;

(b) the parent undertaking of a credit institution, assurance undertaking, insurance
undertaking, reinsurance undertaking, investment firm or UCITS management
company authorised in another Member State or in a sector other than that in
which the acquisition is proposed; or

(c) anatura or legal person controlling a credit institution, assurance undertaking,
insurance undertaking, reinsurance undertaking, investment firm or UCITS
management company authorised in another Member State or in a sector other
than that in which the acquisition is proposed.

The competent authorities shall, without undue delay, provide each other with any
information which is essential or relevant for the assessment. In this regard, the competent
authorities shall communicate to each other upon request all relevant information and shall
communicate on their own initiative all essential information. A decision by the competent
authority that has authorised the investment firm in which the acquisition is proposed shall
indicate any views or reservations expressed by the competent authority responsible for the
proposed acquirer.

| ¥ 2004/39/EC (adapted)

35. Member States shall require that, if an investment firm becomes aware of any acquisitions
or disposals of holdings in its capital that cause holdings to exceed or fal below any of the
thresholds referred to in the first subparagraph of paragraph 13, that investment firm is to
inform the competent authority without delay.

At least once a year, investment firms shall also inform the competent authority of the names
of shareholders and members possessing qualifying holdings and the sizes of such holdings as
shown, for example, by the information received at annual general meetings of shareholders
and members or as aresult of compliance with the regulations applicable to companies whose
transferable securities are admitted to trading on a regulated market.
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ShmHarmeasdures [X> Member States shall require that competent authorities take measures
similar to those referred to in paragraph 3 of Article 10 <X] shal-betaken in respect of persons
who fail to comply with the obligation to provide prior information in relation to the
acquisition or increase of a qualifying holding. If a holding is acquired despite the opposition
of the competent authorities, the Member States shall, regardliess of any other sanctions to be
adopted, provide either for exercise of the corresponding voting rights to be suspended, for
the nullity of the votes cast or for the possibility of their annulment.

| W 2007/44/EC Art. 3.3 (adapted) |

Article 1220a
Assessment period

1. The competent authorities shall, promptly and in any event within two working days
following receipt of the notification required under the first subparagraph of Article 11(1)&33,
as well as following the possible subsequent receipt of the information referred to in
paragraph 2 of this Article, acknowledge receipt thereof in writing to the proposed acquirer.

The competent authorities shall have a maximum of sixty working days as from the date of
the written acknowledgement of receipt of the notification and all documents required by the
Member State to be attached to the notification on the basis of the list referred to in
Article 1320eb(4) (hereinafter referred to as the assessment period), to carry out the
assessment.

The competent authorities shall inform the proposed acquirer of the date of the expiry of the
assessment period at the time of acknowledging receipt.

2. The competent authorities may, during the assessment period, if necessary, and no later
than on the 50th working day of the assessment period, request any further information that is
necessary to complete the assessment. Such request shall be made in writing and shall specify
the additional information needed.

For the period between the date of request for information by the competent authorities and
the receipt of a response thereto by the proposed acquirer, the assessment period shall be
interrupted. The interruption shall not exceed 20 working days. Any further requests by the
competent authorities for completion or clarification of the information shall be at their
discretion but may not result in an interruption of the assessment period.
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3. The competent authorities may extend the interruption referred to in the second
subparagraph of paragraph 2 up to 30 working days if the proposed acquirer is X> one of the
following <X :

& [ anatural or legal person <X] situated or regulated outside the Germmaarty
X> Union <] ; e

(b) a natura or legal person not subject to supervision under this Directive or
Directives 85/631HEEC_02/49/EEC™__2002/g83/FC [X> 2009/65/EC <X
2005/68/EC™ [®> 2009/138/EC <X or 2006/48/EC™.

4. If the competent authorities, upon completion of the assessment, decide to oppose the
proposed acquisition, they shall, within two working days, and not exceeding the assessment
period, inform the proposed acquirer in writing and provide the reasons for that decision.
Subject to national law, an appropriate statement of the reasons for the decision may be made
accessible to the public at the request of the proposed acquirer. This shall not prevent a
Member State from allowing the competent authority to make such disclosure in the absence
of arequest by the proposed acquirer.

5. If the competent authorities do not oppose the proposed acquisition within the assessment
period in writing, it shall be deemed to be approved.

6. The competent authorities may fix a maximum period for concluding the proposed
acquisition and extend it where appropriate.

7. Member States may not impose requirements for the notification to and approval by the
competent authorities of direct or indirect acquisitions of voting rights or capital that are more
stringent than those set out in this Directive.

W 2010/78/EU Art. 6.4 (adapted) |

8. ta—erderto-—ensure——cong rstent—appl tcation—ei—thi At icle; ESMA shal develop draft
regulatory technlcal standards to eﬁtabllsh an exhaustlve list of information, referred to in
paragraph 4 to be included by proposed acquirers in their notification, without prejudice to

paragraph 2.

ESMA shall submit those draft regulatory technical standards to the Commission by 1
January 2014.

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with > the procedure laid down in <X Articles 10
to 14 of Regulation (EU) No 1095/2010.

50

51

52 D|rect|ve 2006/48/EC of the European Parhameflt and of the Coundl of 14 June 2006 relating to the
taking up and pursuit of the business of credit institutions (recast) (OJL 177, 30.6.2006, p. 1). Directive
as last amended by Directive 2007/44/EC.
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order to ensure uniform conditions of a ton-6 cles 10, . ESMA shall
develop draft implementing technical standards to determine standard forms, templates and
procedures for the modalities of the consultation process between the relevant competent
authorities asreferred to in Article 11308a(2){4).

ESMA shall submit those draft implementing technical standards to the Commission by 1
January 2014.

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the fourth subparagraph in accordance with Article15 of Regulation (EU) No
1095/2010.

WV 2007/44/EC Art. 3.3
= new

Article 1348b
Assessment

1. In assessing the notification provided for in Article 11(1)2883} and the information referred
to in Article 12(2)38a£2}, the competent authorities shall, in order to ensure the sound and
prudent management of the investment firm in which an acquisition is proposed, and having
regard to the likely influence of the proposed acquirer on the investment firm, appraise the
suitability of the proposed acquirer and the financial soundness of the proposed acquisition
against all of the following criteria

(@ thereputation of the proposed acquirer;

(b) the reputation and experience of any person who will direct the business of the
investment firm as a result of the proposed acquisition;

(c) thefinancia soundness of the proposed acquirer, in particular in relation to the
type of business pursued and envisaged in the investment firm in which the
acquisition is proposed;

(d) whether the investment firm will be able to comply and continue to comply
with the prudential requirements based on this Directive and, where applicable,
other Directives, notably, Directives 2002/87/EC and 2006/49/EC, in
particular, whether the group of which it will become a part has a structure that
makes it possible to exercise effective supervision, effectively exchange
information among the competent authorities and determine the allocation of
responsibilities among the competent authorities;

(e) whether there are reasonable grounds to suspect that, in connection with the
proposed acquisition, money laundering or terrorist financing within the
meaning of Article 1 of Directive 2005/60/EC is being or has been committed
or attempted, or that the proposed acquisition could increase the risk thereof.
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= The Commission shall be empowered to adopt by

means of del egated actsin accordance with Article 94< measures which adjust the criteria set
out in the first subparagraph of this paragraph.

2. The competent authorities may oppose the proposed acquisition only if there are reasonable
grounds for doing so on the basis of the criteria set out in paragraph 1 or if the information
provided by the proposed acquirer isincomplete.

3. Member States shall neither impose any prior conditions in respect of the level of holding
that must be acquired nor alow their competent authorities to examine the proposed
acquisition in terms of the economic needs of the market.

4. Member States shall make publicly available a list specifying the information that is
necessary to carry out the assessment and that must be provided to the competent authorities
at the time of notification referred to in Article 11(1)2863). The information required shall be
proportionate and adapted to the nature of the proposed acquirer and the proposed acquisition.
Member States shall not require information that is not relevant for a prudential assessment.

5. Notwithstanding Article 12(1)38a£h, (2) and (3), where two or more proposals to acquire
or increase qualifying holdings in the same investment firm have been notified to the
competent authority, the latter shall treat the proposed acquirers in a non-discriminatory
manner.

| ¥ 2004/39/EC (adapted)

Article 1441
Member ship of an authorised Investor Compensation Scheme

The competent authority shall verify that any entity seeking authorisation as an investment
firm meets its obligations under Directive 97/9/EC of the European Parliament and of the
Council of 3 March 1997 on investor-compensation schemes> at the time of authorisation.

Article 1542

Initial capital endowment

Member States shall ensure that the competent authorities do not grant authorisation unless
the investment firm has sufficient initial capital in accordance with the requirements of
Directive 936/EEC > 2006/49/EC <X] having regard to the nature of the investment service
or activity in question.

%3 OJL 84,26.3.1997, p. 22.
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Article 16143
Organisational requirements

1. The home Member State shall require that investment firms comply with the organisational
requirements set out in paragraphs 2 to 8 B> and in Article 17 <X] .

2. An investment firm shall establish adequate policies and procedures sufficient to ensure
compliance of the firm including its managers, employees and tied agents with its obligations
under the provisions of this Directive as well as appropriate rules governing persona
transactions by such persons.

3. An investment firm shall maintain and operate effective organisational and administrative
arrangements with a view to taking all reasonable steps designed to prevent conflicts of
interest as defined in Article 2318 from adversely affecting the interests of its clients.

4. An investment firm shall take reasonable steps to ensure continuity and regularity in the
performance of investment services and activities. To this end the investment firm shall
employ appropriate and proportionate systems, resources and procedures.

5. An investment firm shall ensure, when relying on a third party for the performance of
operational functions which are critica for the provision of continuous and satisfactory
service to clients and the performance of investment activities on a continuous and
satisfactory basis, that it takes reasonable steps to avoid undue additional operational risk.
Outsourcing of important operational functions may not be undertaken in such a way as to
impair materially the quality of itsinternal control and the ability of the supervisor to monitor
the firm's compliance with all obligations.

An investment firm shall have sound administrative and accounting procedures, internal
control mechanisms, effective procedures for risk assessment, and effective control and
safeguard arrangements for information processing systems.

| ¥ 2004/39/EC

6. An investment firm shall arrange for records to be kept of all services and transactions
undertaken by it which shall be sufficient to enable the competent authority to monitor
compliance with the requirements under this Directive, and in particular to ascertain that the
investment firm has complied with all obligations with respect to clients or potential clients.

| 8 new

7. Records shall include the recording of telephone conversations or electronic
communications involving, at least, transactions concluded when dealing on own account and
client orders when the services of reception and transmission of orders and execution of
orders on behalf of clients are provided.

Records of telephone conversation or electronic communications recorded in accordance with
sub-paragraph 1 shall be provided to the clients involved upon request and shall be kept for a
period of three years.
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| ¥ 2004/39/EC

8. An investment firm shall, when holding financial instruments belonging to clients, make
adeguate arrangements so as to safeguard clients ownership rights, especially in the event of
the investment firm's insolvency, and to prevent the use of a client's instruments on own
account except with the client's express consent.

9. An investment firm shall, when holding funds belonging to clients, make adequate
arrangements to safeguard the clients' rights and, except in the case of credit ingtitutions,
prevent the use of client funds for its own account.

4 new

10. An investment firm shall not conclude title transfer collateral arrangements with retail
clients for the purpose of securing or covering clients' present or future, actual or contingent
or prospective obligations.

\V 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.3(a)
=, 2008/10/EC Art. 1.3(b)
= nNew

11. In the case of branches of investment firms, the competent authority of the Member State
in which the branch is located shall, without prejudice to the possibility of the competent
authority of the home Member State of the investment firm to have direct access to those
records, enforce the obligation laid down in paragraph6 X> and 7 <XI with regard to
transactions undertaken by the branch.

empowered to adopt delegated acts in accordance W|th Article 94 concerning measures
to < adept=>; --- : A specify the concrete organisational
requirements laid down in paragraphs 2 to 9 to be imposed on investment firms = and on
branches of third country firms authorised in accordance with article 43 < performing
different mvestment serwces and/or actlvmes and ancdlary services or comb| nati ons thereof

4 new

Article 17
Algorithmic trading

1. An investment firm that engages in algorithmic trading shall have in place effective
systems and risk controls to ensure that its trading systems are resilient and have sufficient
capacity, are subject to appropriate trading thresholds and limits and prevent the sending of
erroneous orders or the system otherwise functioning in away that may create or contribute to
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adisorderly market. Such afirm shall also have in place effective systems and risk controls to
ensure the trading systems cannot be used for any purpose that is contrary to Regulation (EU)
No [MAR] or to the rules of atrading venue to which it is connected. The firm shall have in
place effective continuity business arrangements to deal with any unforeseen failure of its
trading systems and shall ensure its systems are fully tested and properly monitored to ensure
they meet the requirementsin this paragraph.

2. An investment firm that engages in algorithmic trading shall at least annually provide to its
home Competent Authority a description of the nature of its algorithmic trading strategies,
details of the trading parameters or limits to which the system is subject, the key compliance
and risk controls that it has in place to ensure the conditions in paragraph 1 are satisfied and
details of the testing of its systems. A competent authority may at any time request further
information from an investment firm about its algorithmic trading and the systems used for
that trading.

3. An agorithmic trading strategy shall be in continuous operation during the trading hours of
the trading venue to which it sends orders or through the systems of which it executes
transactions. The trading parameters or limits of an algorithmic trading strategy shall ensure
that the strategy posts firm quotes at competitive prices with the result of providing liquidity
on a regular and ongoing basis to these trading venues at all times, regardless of prevailing
market conditions.

4. An investment firm that provides direct electronic access to a trading venue shall have in
place effective systems and controls which ensure a proper assessment and review of the
suitability of persons using the service, that persons using the service are prevented from
exceeding appropriate pre set trading and credit thresholds, that trading by persons using the
service is properly monitored and that appropriate risk controls prevent trading that may
create risks to the investment firm itself or that could create or contribute to a disorderly
market or be contrary to Regulation (EU) No [MAR] or the rules of the trading venue. The
investment firm shall ensure that there is a binding written agreement between the firm and
the person regarding the essential rights and obligations arising from the provision of the
service and that under the agreement the firm retains responsibility for ensuring trading using
that service complies with the requirements of this Directive, the Regulation (EU) No [MAR]
and the rules of the trading venue.

5. An investment firm that acts as a general clearing member for other persons shall have in
place effective systems and controls to ensure clearing services are only applied to persons
who are suitable and meet clear criteria and that appropriate requirements are imposed on
those persons to reduce risks to the firm and to the market. The investment firm shall ensure
that there is a binding written agreement between the firm and the person regarding the
essential rights and obligations arising from the provision of that service.

6. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning measures to specify the detailed organisational requirements laid down in
paragraphs 1 to 5 to be imposed on investment firms performing different investmentservices
and/or activities and ancillary services or combinations thereof.
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WV 2004/39/EC
= hew

Article 1824
Trading process and finalisation of transactionsin an MTF = and an OTF <

1. Member States shall require that investment firms or market operators operating an MTF
= or an OTF <, in addltlon to meeting the requirements laid down in Article 1643, establish
transparent a K¢ rules and procedures for fair and orderly trading and
establish objective crlterla for the efficient execution of orders. = They shall have
arrangements for the sound management of the technical operations of the facility, including
the establishment of effective contingency arrangements to cope with risks of systems
disruption. <=

2. Member States shall require that investment firms or market operators operating an MTF
= or an OTF < establish transparent rules regarding the criteria for determining the financial
instruments that can be traded under its systems.

Member States shall require that, where applicable, investment firms or market operators
operating an MTF = or an OTF < provide, or are satisfied that there is access to, sufficient
publicly available information to enable its users to form an investment judgement, taking
into account both the nature of the users and the types of instruments traded.

MH .Member Stat&s shall requwe that
mvestment firms or market operators operatlng an MTF = or an OTF < establish =,
publish < and maintain transparent rules, based on obj ectlve crlterla, governl ng access to |ts
facility. s

4. Member States shall require that investment firms or market operators operating an MTF
= or an OTF < clearly inform its users of their respective responsibilities for the settlement
of the transactions executed in that facility. Member States shall require that investment firms
or market operators operating an MTF = or an OTF < have put in place the necessary
arrangements to facilitate the efficient settlement of the transactions concluded under the
systems of the MTF = or an OTF <.

5. Where a transferable security, which has been admitted to trading on a regulated market, is
also traded on an MTF = or an OTF < without the consent of the issuer, the issuer shall not
be subject to any obligation relating to initial, ongoing or ad hoc financial disclosure with
regard to that MTF = or an OTF <.

6. Member States shall require that any investment firm or market operator operating an MTF

= or an OTF < comply immediately with any instruction from its competent authority
pursuant to Article 72(1)56&) to suspend or remove afinancial instrument from trading.
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8. Member States shall require investment firms and market operators operating an MTF or an
OTF to provide the competent authority with a detailed description of the functioning of the
MTF or OTF. Every authorisation to an investment firm or market operator as an MTF and an
OTF shal be notified to ESMA. ESMA shall establish a list of all MTFs and OTFs in the
Union. The list shall contain information on the services an MTF or an OTF provides and
entail the unique code identifying the MTF and the OTF for use in reports in accordance with
Article 23 and Articles 5 and 9 of Regulation (EU) No .../... [MIiFIR]. It shall be updated on a
regular basis. ESMA shall publish and keep up-to-date that list on its website.

9. ESMA shall develop draft implementing technical standards to determine the content and
format of the description and notification referred to in paragraph 8.

ESMA shall submit those draft implementing technical standards to the Commission by [31
December 2016].

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

Article 19
Specific requirementsfor MTFs

1. Member States shall require that investment firms or market operators operating an MTF,
in addition to meeting the requirements laid down in Articles 16 and 18, shall establish non-
discretionary rules for the execution of ordersin the system.

2. Member States shall require that the rules mentioned in Article 18(4) governing access to
an MTF comply with the conditions established in Article 55(3).

3. Member States shall require that investment firms or market operators operating an MTF to
have arrangements to identify clearly and manage the potential adverse consequences, for the
operation of the MTF or for its participants, of any conflict of interest between the interest of
the MTF, its owners or its operator and the sound functioning of the MTF.

4. Member States shall require a MTF to have in place effective systems, procedures and
arrangements to comply with the conditionsin Article 51.

5. Member States shall ensure that Articles24, 25, 27 and 28 are not applicable to the
transactions concluded under the rules governing an MTF between its members or
participants or between the MTF and its members or participants in relation to the use of the
MTF. However, the members of or participantsin the MTF shall comply with the obligations
provided for in Articles 24, 25, 27 and 28 with respect to their clients when, acting on behalf
of their clients, they execute their orders through the systems of an MTF.

Article 20

Specific requirementsfor OTFs
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1. Member States shall require that investment firms and market operators operating an OTFs
establish arrangements preventing the execution of client orders in an OTF against the
proprietary capital of the investment firm or market operator operating the OTF. The
investment firm shall not act as a systematic internaliser in an OTF operated by itself. An
OTF shall not connect with another OTF in a way which enables orders in different OTFs to
interact.

2. A request for authorisation as an OTF shall include a detailed explanation why the system
does not correspond to and cannot operate as either a regulated market, MTF, or systematic
internaliser.

3. Member States shall ensure that Articles 24, 25, 27 and 28 are applied to the transactions
concluded on an OTF.

4. Member States shall require that, where OTFs allow for or enable algorithmic trading to
take place through their systems, they have in place effective systems, procedures and
arrangements to comply with the conditions of Article 51.

| ¥ 2004/39/EC
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CHAPTERII

OPERATING CONDITIONSFOR INVESTMENT FIRM S

SECTION 1

GENERAL PROVISIONS

Article 21

Regular review of conditionsfor initial authorisation

1. Member States shall require that an investment firm authorised in their territory comply at
al times with the conditions for initial authorisation established in Chapter | of this Title.

2. Member States shall require competent authorities to establish the appropriate methods to
monitor that investment firms comply with their obligation under paragraph 1. They shall
require investment firms to notify the competent authorities of any material changes to the
conditions for initial authorisation.

| ¥ 2010/78/EU Art. 6.6

ESMA may develop guidelines regarding the monitoring methods referred to in this
paragraph.

WV 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.5(a)

Article 2234
General obligation in respect of on-going supervision

1. Member States shall ensure that the competent authorities monitor the activities of
investment firms so as to assess compliance with the operating conditions provided for in this
Directive. Member States shall ensure that the appropriate measures are in place to enable the
competent authorities to obtain the information needed to assess the compliance of investment
firms with those obligations.
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Article 2348

Conflicts of interest

1. Member States shall require investment firms to take all > appropriate <X] +easerable
steps to identify conflicts of interest between themselves, including their managers,
employees and tied agents, or any person directly or indirectly linked to them by control and
their clients or between one client and another that arise in the course of providing any
investment and ancillary services, or combinations thereof.

2. Where organisational or administrative arrangements made by the investment firm in
accordance with Article 16(3)4363} to manage conflicts of interest are not sufficient to ensure,
with reasonable confidence, that risks of damage to client interests will be prevented, the
investment firm shall clearly disclose the general nature and/or sources of conflicts of interest
to the client before undertaking business on its behalf.

%p@men&eg = The Commlsson shall be empowered to adopt by means of del egated acts in
accordance with Article 94 measures to:

(a8 define the steps that investment firms might reasonably be expected to take to
identify, prevent, manage andter disclose conflicts of interest when providing
various investment and ancillary services and combinations thereof;

(b) establish appropriate criteria for determining the types of conflict of interest
whose existence may damage the interests of the clients or potential clients of
the investment firm.

| ¥ 2008/10/EC Art, 1.5(b)
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WV 2004/39/EC (adapted)
= new

SECTION 2

PROVISIONS TO ENSURE INVESTOR PROTECTION

Article 2449

1. Member States shall require that, when providing investment services amgfor, where
appropriate, ancillary services to clients, an investment firm act honestly, fairly and
professionally in accordance with the best interests of its clients and comply, in particular,
with the principles set out in paragraphs2te-8 O thisArticleand in Article 25 <X1 .

2. All information, including marketing communications, addressed by the investment firm to
clients or potential clients shall be fair, clear and not misleading. Marketing communications
shall be clearly identifiable as such.

3. Appropriate information shall be provided #r-a-cemprehens Heleferm to clients or potential
clients abouit:

- the investment firm and its services;; = when investment advice is provided,
information shall specify whether the advice is provided on an independent basis and
whether it is based on a broad or on a more restricted analysis of the market and shall
indicate whether the investment firm will provide the client with the on-going
assessment of the suitability of the financial instruments recommended to clients, <

- financial instruments and proposed investment strategies; this should include
appropriate guidance on and warnings of the risks associated with investments in
those instruments or in respect of particular investment strategies,

- execution venues, and
- costs and associated charges.

X> The information referred to in the first subparagraph should be provided in a
comprehensible form in such a manner <X] se that they > clients or potential clients <] are
reasonably able to understand the nature and risks of the investment service and of the
specific type of financial instrument that is being offered and, consequently, to take
investment decisions on an informed basis. This information may be provided in a
standardised format.
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WV 2004/39/EC (adapted)
= new

49. In cases where an investment service is offered as part of a financial product which is
aready subject to other provisions of Gemmunriy = Union & legidation or common
European standards related to credit institutions and consumer credits with respect to #sk
information requirements, this service shall not be additionally
subject to the obllgatlons set out in thisAsticle = paragraphs 2 and 3 <.

| O new

5. When the investment firm informs the client that investment advice is provided on an
independent basis, the firm:

(i) shall assess a sufficiently large number of financial instruments available on the market.
The financial instruments should be diversified with regard to their type and issuers or
product providers and should not be limited to financial instruments issued or provided by
entities having close links with the investment firm,

(i) shall not accept or receive fees, commissions or any monetary benefits paid or provided
by any third party or a person acting on behalf of athird party in relation to the provision of
the service to clients.

| 0 new |

6. When providing portfolio management the investment firm shall not accept or receive fees,
commissions or any monetary benefits paid or provided by any third party or a person acting
on behalf of athird party in relation to the provision of the service to clients.

7. When an investment service is offered together with another service or product as part of a
package or as a condition for the same agreement or package, the investment firm shall
inform the client whether it is possible to buy the different components separately and shall
provide for a separate evidence of the costs and charges of each component.

ESMA shall develop by [] at the latest, and update periodically, guidelines for the assessment
and the supervision of cross-selling practices indicating, in particular, situations in which
cross-selling practices are not compliant with obligations in paragraph 1.

| 8 new

8. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning measuresto ensure that investment firms comply with the principles set out
therein when providing investment or ancillary services to their clients. Those delegated acts
shall take into account:

(@) the nature of the service(s) offered or provided to the client or potential client,
taking into account the type, object, size and frequency of the transactions;

(b) the nature of the products being offered or considered including different types
of financial instruments and depositsreferred to in Article 1 (2) ;
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(c) theretail or professional nature of the client or potential clients or, in the case
of paragraph 3, their classification as eligible counterparties.

| ¥ 2004/39/EC (adapted)

L2 Article 25 &7
X> Assessment of suitability and appropriateness and reporting to clients <xI

14. When providing investment advice or portfolio management the investment firm shall
obtain the necessary information regarding the client's or potential client's knowledge and
experience in the investment field relevant to the specific type of product or service, his
financia situation and his investment objectives so as to enable the firm to recommend to the
client or potentia client the investment services and financia instruments that are suitable for
him.

\V 2004/39/EC (adapted)
= new

25. Member States shall ensure that investment firms, when providing investment services
other than those referred to in paragraph 14, ask the client or potentia client to provide
information regarding his knowledge and experience in the investment field relevant to the
specific type of product or service offered or demanded so as to enable the investment firm to
assess whether the investment service or product envisaged is appropriate for the client.

H-ease [X> Where <X the investment firm considers, on the basis of the information received
under the previous subparagraph, that the product or service is not appropriate to the client or
potential client, the investment firm shall warn the client or potential client. This warning may
be provided in a standardised format.

Ha-cases w\Where the clients or potentia clients ekeets do notast=te provide the information
referred to under the first subparagraph, or where they providehe—prevides insufficient
mformatlon regardl ng the| I’hl% knowledge and experlence the investment firm shall warn
How the firm X> isnot in a
posutlon<ZI to determlne Whether the service or product envisaged is appropriate for
thembim. Thiswarning may be provided in a standardised format.

3. Member States shall allow investment firms when providing investment services that only
consist of execution aréfor the reception and transmission of client orders with or without
ancillary services = , with the exclusion of the ancillary service specified in Section B (1) of
Annex 1 <, to provide those investment services to their clients without the need to obtain the
information or make the determination provided for in paragraph 25 where al the following
conditions are met:

WV 2010/78/EU Art. 6.7 (adapted)
> nNew

a)= the services referred to Ha—the Htroductony—part—rels te—to=> any of the following
financial instruments: <
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(i) shares admitted to trading on a regulated market or onia an equivalent third-
country market; = or on a MTF, where these are shares in companies, and excluding
shares in non-UCITS caollective investment undertakings and shares that embed a
derivative; <

(ii) = bonds or other forms of securitised debt, admitted to trading on a regulated
market or on an equivalent third country market or on a MTF, excluding those that
embed a derivative or incorporate a structure which makes it difficult for the client to
understand the risk involved; <

lii) money market mstrument

= excl udr ng those = that embed a derlvatlve)= = or
mcorporate a structure which makes it difficult for the client to understand the risk
involved; <

(iv) = sharesor unitsin < UCITS ard = excluding structured UCITS as referred
toin Article 36 paragraph 1 subparagraph 2 of Commission Regulation 583/2010; <

(v) other non-complex financial instruments = for the purpose of this
paragraph <.

= For the purpose of this point, if the requirements and the procedure laid down
under subparagraphs 3 and 4 of paragraph 1 of Article 4 of Directive 2003/71/EC
[Prospectus Directive] are fulfilled, as A th| rd- country market shall be consrdered
as equwal ent to a regulated market.

()
]

d)-

WV 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.6(a)
= new

the service is provided at the initiative of the client or potential client,

the client or potential client has been clearly informed that in the provision of this
service the investment firm is not required to assess the suitability = or
appropriateness <= of the instrument or service provided or offered and that therefore
he does not benefit from the corresponding protection of the relevant conduct of
business rules. This=this warning may be provided in a standardised format,

the investment firm complies with its obligations under Article 2348.

4. The investment firm shall establish a record that includes the document or documents
agreed between the firm and the client that set out the rights and obligations of the parties, and
the other terms on which the firm will provide services to the client. The rights and duties of
the parties to the contract may be incorporated by reference to other documents or legal texts.

5. The client must receive from the investment firm adequate reports on the service provided
to its clients. These reports shall = include periodic communications to clients, taking into
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account the type and the complexity of financial instruments involved and the nature of the
service provided to the client and shall <= include, where applicable, the costs associated with
the transactions and services undertaken on behalf of the client. = When providing
investment advice, the investment firm shall specify how the advice given meets the personal
characteristics of the client. <

Commlsaon shaII be empowered to adopt by means of del egated acts in accordance with

Article 94 measures <= to ensure that investment firms comply with the principles set out

therem when prowdlng investment or ancillary services to their clients. Those delegated
es shall take into account:

(@ the nature of the service(s) offered or provided to the client or potential client,
taking into account the type, object, size and frequency of the transactions;

(b) the nature of the productsHranetaltnastruments being offered or considered =
including different types of financial instruments and banking deposits referred
toinArticle1 (2) <;

(c) theretail or professional nature of the client or potential clients = or, in the
case of paragraphs 5, their classification as eligible counterparties. <

| ¥ 2008/10/EC Art, 1.6(b)

| & new

7. ESMA shall develop by [] at the latest, and update periodically, guidelines for the
assessment of financial instruments incorporating a structure which makes it difficult for the
client to understand the risk involved in accordance with paragraph 3 (a).

| ¥ 2004/39/EC

Article 2620
Provision of servicesthrough the medium of another investment firm

Member States shall allow an investment firm receiving an instruction to perform investment
or ancillary services on behalf of a client through the medium of another investment firm to
rely on client information transmitted by the latter firm. The investment firm which mediates

81

EN



EN

the instructions will remain responsible for the completeness and accuracy of the information
transmitted.

The investment firm which receives an instruction to undertake services on behalf of a client
in this way shall aso be able to rely on any recommendations in respect of the service or
transaction that have been provided to the client by another investment firm. The investment
firm which mediates the instructions will remain responsible for the appropriateness for the
client of the recommendations or advice provided.

The investment firm which receives client instructions or orders through the medium of
another investment firm shall remain responsible for concluding the service or transaction,
based on any such information or recommendations, in accordance with the relevant
provisions of this Title.

Article 2721
Obligation to execute orders on terms most favourable to the client

1. Member States shall require that investment firms take all reasonable steps to obtain, when
executing orders, the best possible result for their clients taking into account price, costs,
speed, likelihood of execution and settlement, size, nature or any other consideration relevant
to the execution of the order. Nevertheless, whenever there is a specific instruction from the
client the investment firm shall execute the order following the specific instruction.

| 0 new

2. Member States shall require that each execution venue makes available to the public,
without any charges, data relating to the quality of execution of transactions on that venue on
at least an annual basis. Periodic reports shall include details about price, speed of execution
and likelihood of execution for individual financial instruments.

WV 2004/39/EC
=, 2008/10/EC Art. 1.7(a)
= hew

32. Member States shall require investment firms to establish and implement effective
arrangements for complying with paragraph 1. In particular Member States shall require
investment firms to establish and implement an order execution policy to allow them to
obtain, for their client orders, the best possible result in accordance with paragraph 1.

43. The order execution policy shall include, in respect of each class of instruments,
information on the different venues where the investment firm executes its client orders and
the factors affecting the choice of execution venue. It shall at least include those venues that
enable the investment firm to obtain on a consistent basis the best possible result for the
execution of client orders.

Member States shall require that investment firms provide appropriate information to their
clients on their order execution policy. = That information shall explain clearly, in sufficient
detail and in a way that can be easily understood by clients, how orders will be executed by

82

EN



EN

the firm for the client. ¢ Member States shall require that investment firms obtain the prior
consent of their clientsto the execution policy.

Member States shall require that, where the order execution policy provides for the possibility
that client orders may be executed outside a regulated market =, MTF or OTF <= e=aa-MEE,
the investment firm shall, in particular, inform its clients about this possibility. Member States
shall require that investment firms obtain the prior express consent of their clients before
proceeding to execute their orders outside a regulated market = MTF or OTF < or an MTF.
Investment firms may obtain this consent either in the form of a general agreement or in
respect of individual transactions.

54. Member States shall require investment firms to monitor the effectiveness of their order
execution arrangements and execution policy in order to identify and, where appropriate,
correct any deficiencies. In particular, they shall assess, on a regular basis, whether the
execution venues included in the order execution policy provide for the best possible result
for the client or whether they need to make changes to their execution arrangements. Member
States shall require investment firms to notify clients of any material changes to their order
execution arrangements or execution policy.

= Member States shall require investment firms to summarize and make public on an annual
basis, for each class of financia instruments, the top five execution venues where they
executed client ordersin the preceding year. <

65. Member States shall require investment firms to be able to demonstrate to their clients, at
their request, that they have executed their orders in accordance with the firm's execution

policy.

ehel=l=-)1 (- ﬁ %p%meﬁ%mg = The Commlseon shaII be empowered to adopt
delegated acts in accordance with Article 94 < measures concerning:

(@) the criteriafor determining the relative importance of the different factors that,
pursuant to paragraph 1, may be taken into account for determining the best
possible result taking into account the size and type of order and the retail or
professional nature of the client;

(b) factors that may be taken into account by an investment firm when reviewing
its execution arrangements and the circumstances under which changes to such
arrangements may be appropriate. In particular, the factors for determining
which venues enable investment firms to obtain on a consistent basis the best
possible result for executing the client orders;

(c) the nature and extent of the information to be provided to clients on their
execution policies, pursuant to paragraph 43.

4 new

8. ESMA shall develop draft regulatory technical standards to determine:
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a) the specific content, the format and the periodicity of data related to the quality of
execution to be published in accordance with paragraph 2, taking into account the type of
execution venue and the type of financial instrument concerned;

b) the content and the format of information to be published by investment firms in
accordance with paragraph 5, second subparagraph.

ESMA shall submit those draft regulatory technical standards to the Commission by [XXX]

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation (EU) No 1095/2010.

| WV 2008/10/EC Art. 1.7(b)

\V 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.8(a)
= new

Article 2822
Client order handling rules

1. Member States shall require that investment firms authorised to execute orders on behalf of
clients implement procedures and arrangements which provide for the prompt, fair and
expeditious execution of client orders, relative to other client orders or the trading interests of
the investment firm.

These procedures or arrangements shall alow for the execution of otherwise comparable
client orders in accordance with the time of their reception by the investment firm.

2. Member States shall require that, in the case of a client limit order in respect of shares
admitted to trading on a regulated market which are not immediately executed under
prevailing market conditions, investment firms are, unless the client expressly instructs
otherwise, to take measures to facilitate the earliest possible execution of that order by
making public immediately that client limit order in a manner which is easily accessible to
other market participants. Member States may decide that investment firms comply with this
obligation by transmitting the client limit order to a regulated market ardfor MTF. Member
States shall provide that the competent authorities may waive the obligation to make public a
limit order that is large in scale compared with normal market size as determined under
Article 4462 X> 4 of Regulation (EU) No .../... [MIFIR] <XI .

EN



EN

Hmplementing = The Commission shall be empowered to adopt delegated acts in accordance
with Article 94 concerning <= measures which define:

(@ the conditions and nature of the procedures and arrangements which result in
the prompt, fair and expeditious execution of client orders and the situationsin
which or types of transaction for which investment firms may reasonably
deviate from prompt execution so as to obtain more favourable terms for
clients;

(b) thedifferent methods through which an investment firm can be deemed to have
met its obligation to disclose not immediately executable client limit orders to
the market.

| ¥ 2008/10/EC Art, 1.8(b)

WV 2004/39/EC (adapted)
=, 2010/78/EU Art. 6.8
=, 2008/10/EC Art. 1.9(a)
= new

Article 2923
Obligations of investment firmswhen appointing tied agents

1. Member States shallmay-decide-te allow an investment firm to appoint tied agents for the
purposes of promoting the services of the investment firm, soliciting business or receiving
orders from clients or potential clients and transmitting them, placing financial instruments
and providing advice in respect of such financial instruments and services offered by that
investment firm.

2. Member States shall require that where an investment firm decides to appoint atied agent it
remains fully and unconditionally responsible for any action or omission on the part of the
tied agent when acting on behalf of the firm. Member States shall require the investment firm
to ensure that atied agent discloses the capacity in which heis acting and the firm which heis
representing when contacting or before dealing with any client or potential client.

: . => Member States shaII proh| b|t tled agents reglstered in thelr
terntory from handllng clients money and/or financial instruments. <

Member States shall require the investment firms to monitor the activities of their tied agents
so as to ensure that they continue to comply with this Directive when acting through tied
agents.
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. T|ed agents shall be reglstered in the pubI ic register in the Member
State where they are eﬂabllshed ESMA shall publish on its website references or hyperlinks
to the public registers established under this Article by the Member States that decide to allow
investment firms to appoint tied agents. €

Member States shall ensure that tied agents are only admitted to the public register if it has
been established that they are of sufficiently good repute and that they possess appropriate
general, commercial and professional knowledge so as to be able to communicate accurately
all relevant information regarding the proposed service to the client or potential client.

Member States may decide that investment firms can verify whether the tied agents which
they have appointed are of sufficiently good repute and possess the knowledge as referred to
in the third subparagraph.

The register shall be updated on aregular basis. It shall be publicly available for consultation.

4. Member States shall require that investment firms appointing tied agents take adequate
measures in order to avoid any negative impact that the activities of the tied agent not covered
by the scope of this Directive could have on the activities carried out by the tied agent on
behalf of the investment firm.

Member States may allow competent authorities to collaborate with investment firms and
credit institutions, their associations and other entities in registering tied agents and in
monitoring compliance of tied agents with the requirements of paragraph 3. In particular, tied
agents may be registered by an investment firm, credit institution or their associations and
other entities under the supervision of the competent authority.

5. Member States shall require that investment firms appoint only tied agents entered in the
public registers referred to in paragraph 3.

6. Member States may reinforce the requirements set out in this Article or add other
requirements for tied agents registered within their jurisdiction.

Article 3024
Transactions executed with eligible counterparties

1. Member States shall ensure that investment firms authorised to execute orders on behalf of
clients and/or to deal on own account and/or to receive and transmit orders, may bring about
or enter into transactions with eligible counterparties without being obliged to comply with
the obligations under Articles 2449 = (with the exception of paragraph 3), 25 (with the
exception of paragraph 5) <, 2721 and 28(1)22£1) in respect of those transactions or in
respect of any ancillary service directly related to those transactions.
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= Member States shall ensure that, in their relationship with eligible counterparties,
investment firms act honestly, fairly and professionally and communicate in a way which is
fair, clear and not misleading, taking into account the nature of the eligible counterparty and
of itsbusiness. <

2. Member States shall recognise as eligible counterparties for the purposes of this Article
investment firms, credit institutions, insurance companies, UCITS and their management
companies, pension funds and their management companies, other financia institutions
authorised or regulated under Sermmarity [X> Union <X1 legidation or the national law of a
Member State, undertakings exempted from the application of this Directive under
Article 2(1)(k) ane=3, national governments and their corresponding offices including public
bodies that deal with public debt = at national level < , central banks and supranational
organisations.

Classification as an eligible counterparty under the first subparagraph shall be without
prejudice to the right of such entities to request, either on a general form or on a trade-by-
trade basis, treatment as clients whose business with the investment firm is subject to
Articles 2449, > 25, <X] 2721 and 2822.

3. Member States may also recognise as eligible counterparties other undertakings meeting
pre-determined proportionate requirements, including gquantitative thresholds. In the event of
a transaction where the prospective counterparties are located in different jurisdictions, the
investment firm shall defer to the status of the other undertaking as determined by the law or
measures of the Member State in which that undertaking is established.

Member States shall ensure that the investment firm, when it enters into transactions in
accordance with paragraph 1 with such undertakings, obtains the express confirmation from
the prospective counterparty that it agrees to be treated as an eligible counterparty. Member
States shall allow the investment firm to obtain this confirmation either in the form of a
general agreement or in respect of each individual transaction.

4. Member States may recognise as eligible counterparties third country entities equivalent to
those categories of entities mentioned in paragraph 2.

Member States may also recognise as eligible counterparties third country undertakings such
as those mentioned in paragraph3 on the same conditions and subject to the same
requirements as those laid down at paragraph 3.

may—adopt=>», --- € Hnplementing © The Commission shal be empowered to adopt
delegated acts in accordance with Article 94 to specify < measures which define:

(@ the proceduresfor requesting treatment as clients under paragraph 2;

(b) the procedures for obtaining the express confirmation from prospective
counterparties under paragraph 3;

(c) the predetermined proportionate requirements, including quantitative
thresholds that would allow an undertaking to be considered as an €ligible
counterparty under paragraph 3.
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| ¥ 2008/10/EC Art. 1.9(b)

| ¥ 2004/39/EC

SECTION 3

MARKET TRANSPARENCY AND INTEGRITY
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\V 2004/39/EC

=, 2008/10/EC Art. 1.10(a)
=, 2008/10/EC Art. 1.10(b)
= new

Article 3126

Monitoring of compliance with therulesof the MTF = or the OTF < and with other
legal obligations

1. Member States shall require that investment firms and market operators operating an MTF
= or OTF < establish and maintain effective arrangements and procedures, relevant to the
MTF = or OTF < , for the regular monitoring of the compliance by its users = or clients <
with theirits rules. Investment firms and market operators operating an MTF = or an OTF <
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shall monitor the transactions undertaken by their users = or clients <= under their systemsin
order to identify breaches of those rules, disorderly trading conditions or conduct that may
involve market abuse.

2. Member States shall require investment firms and market operators operating an MTF = or
an OTF < to report significant breaches of its rules or disorderly trading conditions or
conduct that may involve market abuse to the competent authority. Member States shall also
require investment firms and market operators operating an MTF = or an OTF <= to supply
the relevant information without delay to the authority competent for the investigation and
prosecution of market abuse and to provide full assistance to the latter in investigating and
prosecuting market abuse occurring on or through its systems.

4 new

Article 32
Suspension and removal of instrumentsfrom tradingon an MTF

1. Member States shall require that an investment firm or a market operator operating an MTF
that suspends or removes from trading a financial instrument makes public this decision,
communicates it to regulated markets, other MTFs and OTFs trading the same financial
instrument and communicates relevant information to the competent authority. The competent
authority shall inform the competent authorities of the other Member States. Member States
shall require that other regulated markets, MTFs and OTFs trading the same financial
instrument shall also suspend or remove that financia instrument from trading where the
suspension or removal is due to the non-disclosure of information about the issuer or financial
instrument except where this could cause significant damage to the investors' interests or the
orderly functioning of the market. Member States shall require the other regulated markets,
MTFs and OTFs to communicate their decision to their competent authority and all regulated
markets, MTFs and OTFs trading the same financial instrument, including an explanation if
the decision was not to suspend or remove the financial instrument from trading.

2. ESMA shall develop draft implementing technical standards to determine format and
timing of the communications and the publication referred to in paragraph 1.

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

ESMA shall submit those draft implementing technical standards to the Commission by
[XXX].

3. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
to list the specific situations constituting significant damage to the investors' interests and the
orderly functioning of the internal market referred to in paragraphs 1 and 2 and to determine
issues relating to the non-disclosure of information about the issuer or financial instrument as
referred to in paragraph 1.
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Article 33
Suspension and removal of instrumentsfrom trading on an OTF

1. Member States shall require that an investment firm or a market operator operating an OTF
that suspends or removes from trading a financial instrument makes public this decision,
communicates it to regulated markets, MTFs and other OTFs trading the same financial
instrument and communicates relevant information to the competent authority. The competent
authority shall inform the competent authorities of the other Member States.

2. ESMA shall develop draft implementing technical standards determining format and timing
of the communications and the publication referred to in paragraph 1.

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

ESMA shall submit those draft implementing technical standards to the Commission by
[XXX].
Article 34
Cooperation and exchange of information for MTFsand OTFs

1. Member States shall require that an investment firm or a market operator operating an MTF
or an OTF immediately informs investment firms and market operators of other MTFs, OTFs
and regul ated markets of:

(@) disorderly trading conditions;

(b) conduct that may indicate abusive behaviour within the scope of [add
reference MAR]; and

(c) systemdisruptions;
in relation to afinancial instrument.

2. ESMA shal develop draft regulatory technical standards to determine the specific
circumstances that trigger an information requirement as referred to in paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by [XXX].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation (EU) No 1095/2010.

| ¥ 2004/39/EC
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WV 2004/39/EC

=, 2008/10/EC Art. 1.11(3)
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WV 2004/39/EC
=, 2008/10/EC Art. 1.12(a)
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WV 2004/39/EC
=, 2008/10/EC Art. 1.13(a)
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SECTION 4

SME MARKETS

Article 35
SME growth markets

1 Member States shall provide that the operator of a MTF may apply to its home
competent authority to have the MTF registered as an SME growth market.

2. Member States shall provide that the home competent authority may register the MTF
as an SME growth market if the competent authority receives an application referred to in
paragraph 1 and is satisfied that the requirements in paragraph 3 are complied with in relation
tothe MTF.

3. The MTF shall be subject to effective rules, systems and procedures which ensure that
the following is complied with:

(@) the majority of issuers whose financial instruments are admitted to trading on
the market are small and medium-sized enterprises;

(b) appropriate criteria are set for initial and ongoing admission to trading of
financial instruments of issuers on the market;

(c) oninitial admission to trading of financial instruments on the market there is
sufficient information published to enable investors to make an informed
judgment about whether or not to invest in the instruments, either an
appropriate admission document or a prospectus if the requirements in
[Directive 2003/71/EC of the European Parliament and of the Council] are
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applicable in respect of a public offer being made in conjunction with the
admission to trading;

(d) there is appropriate ongoing periodic financial reporting by or on behalf of an
issuer on the market, for example audited annual reports;

(e) issuerson the market and persons discharging managerial responsibilitiesin the
issuer and persons closely associated with them comply with relevant
requirements applicable to them under the Market Abuse Regulation;

(f) the storage and public dissemination of regulatory information concerning the
issuers on the market;

(g there are effective systems and controls aimed at preventing and detecting
market abuse on that market as required under the Regulation (EU) No .../...
[Market Abuse Regulation].

4. The criteriain paragraph 3 are without prejudice to compliance by the operator of the MTF
with other obligations under this Directive relevant to the operation of MTFs. They also do
not prevent the operator of the MTF from imposing additional requirements to those specified
in that paragraph.

5. Member States shall provide that the home competent authority may deregister a MTF as
an SME growth market in any of the following cases:

(@ theoperator of the market applies for its deregistration;

(b) the requirements in paragraph 3 are no longer complied with in relation to the
MTF.

6. Members States shall require that if a home competent authority registers or
deregisters an MTF as an SME growth market under this Article it shall as soon as possible
notify ESMA of that registration. ESMA shall publish on its website a list of SME growth
markets and shall keep the list up to date.

7. Member States shall require that where a financial instrument of an issuer is admitted
to trading on one SME growth market, the financial instrument may also be traded on another
SME growth market without the consent of the issuer. In such a case however, the issuer shall
not be subject to any obligation relating to corporate governance or initial, ongoing or ad hoc
disclosure with regard to the latter SME market.

8. The Commission shall be empowered to adopt delegated acts in accordance with
Article 94 further specifying the requirements in paragraph 3. The measures shall take into
account the need for the requirements to maintain high levels of investor protection to
promote investor confidence in those markets while minimising the administrative burdens
for issuers on the market.
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WV 2004/39/EC (adapted)
= new

CHAPTERIII

RIGHTSOF INVESTMENT FIRMS

Article 3632
Freedom to provide investment services and activities

1. Member States shall ensure that any investment firm authorised and supervised by the
competent authorities of another Member State in accordance with this Directive, and in
respect of credit institutions in accordance with Directive 200082/EC [X> 2006/48/EC <X ,
may freely perform investment services and/or activities as well as ancillary services within
their territories, provided that such services and activities are covered by its authorisation.
Ancillary services may only be provided together with an investment service and/or activity.

Member States shall not impose any additional requirements on such an investment firm or
credit institution in respect of the matters covered by this Directive.

2. Any investment firm wishing to provide services or activities within the territory of another
Member State for the first time, or which wishes to change the range of services or activities
so provided, shall communicate the following information to the competent authorities of its
home Member State:

(@ the Member State in which it intends to operate;

(b) aprogramme of operations stating in particular the investment services and/or
activities as well as ancillary services which it intends to perform and whether
it intends to use tied agents in the territory of the Member States in which it
intends to provide services. = Where an investment firm intends to use tied
agents, the investment firm shall communicate to the competent authority of its
home Member State the identity of those tied agents. <

WV 2010/78/EU Art. 6.11(a)
= new

Where anta—eases-where-the investment firm intends to use tied agents, the competent
authority of the home Member State of the investment firm shall—at—the—+reguest—etthe

authority of the host Member State designated as contact point in accordance with
Article 83(1) < the identity of the tied agents that the investment firm intends to use = to
provide services <= in that Member State. The host Member State shallsay publisheaake
puble such information. ESMA may request access to that information in accordance with the
procedure and under the conditions set out in Article 35 of Regulation (EU) No 1095/2010.
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| ¥ 2004/39/EC

3. The competent authority of the home Member State shall, within one month of receiving
the information, forward it to the competent authority of the host Member State designated as
contact point in accordance with Article 83(1)56£8. The investment firm may then start to
provide the investment service or services concerned in the host Member State.

4. In the event of a change in any of the particulars communicated in accordance with
paragraph 2, an investment firm shall give written notice of that change to the competent
authority of the home Member State at least one month before implementing the change.
The competent authority of the home Member State shall inform the competent authority of
the host Member State of those changes.

4 new

5. Any credit institution wishing to provide investment services or activities as well as
ancillary services according to paragraph 1 through tied agents shall communicate to the
competent authority of its home Member State the identity of those tied agents.

Where the credit institution intends to use tied agents, the competent authority of the home
Member State of the credit institution shall, within one month from the reception of the
information, communicate to the competent authority of the host Member State designated as
contact point in accordance with Article 83(1) the identity of the tied agents that the credit
ingtitution intends to use to provide services in that Member State. The host Member State
shall publish such information.

WV 2004/39/EC
= hew

65. Member States shall, without further legal or administrative requirement, alow
investment firms and market operators operating MTFs = and OTFs < from other Member
States to provide appropriate arrangements on their territory so as to facilitate access to and
use of their systems by remote users or participants established in their territory.

76. The investment firm or the market operator that operates an MTF shall communicate to
the competent authority of its home Member State the Member State in which it intends to
provide such arrangements. The competent authority of the home Member State of the MTF
shall communicate, within one month, this information to the Member State in which the
MTF intends to provide such arrangements.

The competent authority of the home Member State of the MTF shall, on the request of the
competent authority of the host Member State of the MTF and within a reasonable delay,
communicate the identity of the members or participants of the MTF established in that
Member State.
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WV 2010/78/EU Art. 6.11(b)
(adapted)
= new

' e; ESMA may = shall < develop
draft regulatory technlcal standards to speC|fy the information to be notified in accordance
with paragraphs 2, 4 and 76.

= ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2016]. <

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with X> the procedure laid down in <] Articles 10
to 14 of Regulation (EU) No 1095/2010.

= 9. & ESMA may = shall < develop draft implementing technical standards to establish
standard forms, templates and procedures for the transmission of information in accordance
with paragraphs 3, 4 and 76.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <=

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the firsttaird subparagraph in accordance with Article 15 of Regulation (EU) No
1095/2010.

| W 2004/39/EC (adapted)

Article 3732
Establishment of a branch

1. Member States shall ensure that investment services and/or activities as well as ancillary
services may be provided within their territories in accordance with this Directive and
Directive 2000£2/EC [X> 2006/48/EC <X] through the establishment of a branch provided that
those services and activities are covered by the authorisation granted to the investment firm or
the credit institution in the home Member State. Ancillary services may only be provided
together with an investment service and/or activity.

Member States shall not impose any additional requirements save those allowed under
paragraph 8%, on the organisation and operation of the branch in respect of the matters
covered by this Directive.

2. Member States shall require any investment firm wishing to establish a branch within the
territory of another Member State first to notify the competent authority of its home Member
State and to provide it with the following information:

(@ the Member States within the territory of which it plansto establish a branch;
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(b) aprogramme of operations setting out inter alia the investment services and/or
activities as well as the ancillary services to be offered and the organisational
structure of the branch and indicating whether the branch intends to use tied
agents X> and the identity of those tied agents <XI ;

(c) theaddressin the host Member State from which documents may be obtained,;
(d) thenames of those responsible for the management of the branch.

Wherela—eases-where an investment firm uses a tied agent established in a Member State
outside its home Member State, such tied agent shall be assimilated to the branch and shall be
subject to the provisions of this Directive relating to branches.

3. Unless the competent authority of the home Member State has reason to doubt the
adequacy of the administrative structure or the financial situation of an investment firm,
taking into account the activities envisaged, it shall, within three months of receiving all the
information, communicate that information to the competent authority of the host Member
State designated as contact point in accordance with Article 83(1)56&5 and inform the
investment firm concerned accordingly.

4. In addition to the information referred to in paragraph 2, the competent authority of the
home Member State shall communicate details of the accredited compensation scheme of
which the investment firm is a member in accordance with Directive 97/9/EC to the
competent authority of the host Member State. In the event of a change in the particulars, the
competent authority of the home Member State shall inform the competent authority of the
host Member State accordingly.

5. Where the competent authority of the home Member State refuses to communicate the
information to the competent authority of the host Member State, it shall give reasons for its
refusal to the investment firm concerned within three months of receiving all the information.

6. On receipt of a communication from the competent authority of the host Member State, or
failing such communication from the latter at the latest after two months from the date of
transmission of the communication by the competent authority of the home Member State, the
branch may be established and commence business.

4 new

7. Any credit institution wishing to use a tied agent established in a Member State outside its
home Member State to provide investment services and/or activities as well as ancillary
services in accordance with this Directive shall notify the competent authority of its home
Member State

Unless the competent authority of the home Member State has reason to doubt the adequacy
of the administrative structure or the financial situation of a credit institution, it shall, within
three months of receiving all the information, communicate that information to the competent
authority of the host Member State designated as contact point in accordance with
Article 83(1) and inform the credit institution concerned accordingly.

102

EN



EN

Where the competent authority of the home Member State refuses to communicate the
information to the competent authority of the host Member State, it shall give reasons for its
refusal to the credit institution concerned within three months of receiving al the information.

On receipt of a communication from the competent authority of the host Member State, or
failing such communication from the latter at the latest after two months from the date of
transmission of the communication by the competent authority of the home Member State, the
tied agent can commence business. Such tied agent shall be subject to the provisions of this
Directive relating to branches.

| ¥ 2004/39/EC (adapted)

8%. The competent authority of the Member State in which the branch is located shall assume
responsibility for ensuring that the services provided by the branch within its territory comply
with the obligations laid down in Articles 2449, X> 25, <X] 2721, 2822, 25-27and-28 [X> of
this Directive and Articles 13 to 23 of Regulation (EU) No .../... [MIiFIR] and <] in
measures adopted pursuant thereto.

The competent authority of the Member State in which the branch is located shall have the
right to examine branch arrangements and to request such changes as are strictly needed to
enable the competent authority to enforce the obligations under Articles 2449, X> 25, <X
2721, 2822, 25-=27-and-28 [ of this Directive and Articles 13 to 23 of Regulation (EU) No
...l... [MiFIR] <] and measures adopted pursuant thereto with respect to the services and/or
activities provided by the branch within its territory.

98. Each Member State shall provide that, where an investment firm authorised in another
Member State has established a branch within its territory, the competent authority of the
home Member State of the investment firm, in the exercise of its responsibilities and after
informing the competent authority of the host Member State, may carry out on-site
inspectionsin that branch.

109. In the event of a change in any of the information communicated in accordance with
paragraph 2, an investment firm shall give written notice of that change to the competent
authority of the home Member State at least one month before implementing the change. The
competent authority of the host Member State shall also be informed of that change by the
competent authority of the home Member State.

WV 2010/78/EU Art. 6.12 (adapted)
= new

1140. ka-erderte-ensyre-cons istent-a ppHcation-of-thi A icle; ESMA gaay = shall <= develop
draft regulatory technrcal standards to specrfy the information to be notified in accordance
with paragraphs 2, 4 and 109.

= ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2016]. <

Power is delegated to the Commission to adopt the regulatory technical standards referred to

in the first subparagraph in accordance with > the procedure laid down <XI Articles 10 to 14
of Regulation (EU) No 1095/2010.
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s e & 12. & ESMA may
= shaII = develop draft |mplement|ng technlcal standards to establish standard forms,
templates and procedures for the transmission of information in accordance with paragraphs 3
and 109.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the firsttaird subparagraph in accordance with Article 15 of Regulation (EU) No
1095/2010.

\V 2004/39/EC (adapted)
= new

Article 3833
Accessto regulated markets

1. Member States shall require that investment firms from other Member States which are
authorised to execute client orders or to deal on own account have the right of membership or
have access to regulated markets established in their territory by means of any of the
following arrangements:

(a) directly, by setting up branches in the host Member States,

(b) by becoming remote members of or having remote access to the regulated market
without having to be established in the home Member State of the regulated market,
where the trading procedures and systems of the market in question do not require a
physical presence for conclusion of transactions on the market.

2. Member States shall not impose any additional regulatory or administrative requirements,
in respect of matters covered by this Directive, on investment firms exercising the right
conferred by paragraph 1.

Article 3924

Accessto central counterparty, clearing and settlement facilities
and right to designate settlement system

1. Member States shall require that investment firms from other Member States have the right
of access to central counterparty, clearing and settlement systems in their territory for the
purposes of finalising or arranging the finalisation of transactionsin financial instruments.

Member States shall require that access of those investment firms to such facilities be subject
to the same non-discriminatory, transparent and objective criteria as apply to local
participants. Member States shall not restrict the use of those facilities to the clearing and
settlement of transactions in financial instruments undertaken on a regulated market or MTF
= or OTF < intheir territory.
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2. Member States shall require that regulated markets in their territory offer all their members
or participants the right to designate the system for the settlement of transactions in financial
instruments undertaken on that regulated market, subject to > the following conditions <X :

& such links and arrangements between the designated settlement system and any
other system or facility as are necessary to ensure the efficient and economic
settlement of the transaction in question; ard

(b) agreement by the competent authority responsible for the supervision of the
regulated market that technical conditions for settlement of transactions
concluded on the regulated market through a settlement system other than that
designated by the regulated market are such as to allow the smooth and orderly
functioning of financial markets.

This assessment of the competent authority of the regulated market shall be without prejudice
to the competencies of the national central banks as overseers of settlement systems or other
supervisory authorities on such systems. The competent authority shall take into account the
oversight/supervision aready exercised by those institutions in order to avoid undue
duplication of control.

Article 4035

Provisionsregarding central counter party, clearing and settlement arrangementsin
respect of MTFs

1. Member States shall not prevent investment firms and market operators operating an MTF
from entering into appropriate arrangements with a central counterparty or clearing house and
a settlement system of another Member State with a view to providing for the clearing and/or
settlement of some or all trades concluded by market participants under their systems.

2. The competent authority of investment firms and market operators operating an MTF may
not oppose the use of central counterparty, clearing houses and/or settlement systems in
another Member State except where this is demonstrably necessary in order to maintain the
orderly functioning of that MTF and taking into account the conditions for settlement systems
established in Article 39(2)34£.

In order to avoid undue dupl ication of control, the competent authority shall take into account
the oversig eversight/sipnenyic sien of the clearing and settlement system

already exercised by the natlonal central banks as overseers of clearing and settlement
systems or by other supervisory authorities with a competence in such systems.
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| 0 new

CHAPTER IV

Provision of services by third country firms

SECTION 1

PROVISION OF SERVICESWITH ESTABLISHMENT OF A BRANCH

Article 41

Establishment of a branch

1. Member States shall require that a third country firm intending to provide investment
services or activities together with any ancillary services in their territory through a branch
acquire a prior authorisation by the competent authorities of those Member States in
accordance with the following provisions:

@
(b)

(©

(d)
(€)

(f)

the Commission has adopted a decision in accordance with paragraph 3;

the provision of services for which the third country firm requests authorisation
is subject to authorisation and supervision in the third country where the firm is
established and the requesting firm is properly authorised. The third country
where the third country firm is established shall not be listed as Non-
Cooperative Country and Territory by the Financial Action Task Force on anti-
money laundering and terrorist financing;

cooperation arrangements, that include provisions regulating the exchange of
information for the purpose of preserving the integrity of the market and
protecting investors, are in place between the competent authorities in the
Member State concerned and competent supervisory authorities of the third
country where the firm is established;

sufficient initial capital is at free disposal of the branch;

one or more persons responsible for the management of the branch are
appointed and they comply with the requirement established under Article 9

(1);

the third country where the third country firm is established has signed an
agreement with the Member State where the branch should be established,
which fully comply with the standards laid down in Article 26 of the OECD
Model Tax Convention on Income and on Capital and ensures an effective
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exchange of information in tax matters, including, if any, multilateral tax
agreements;

(9 the firm has requested membership of an investor-compensation scheme
authorised or recognised in accordance with Directive 97/9/EC of the European
Parliament and of the Council of 3 March 1997 on Investor-Compensation
Schemes.

2. Member States shall require that a third country firm intending to provide investment
services or activities together with any ancillary services to retail clients in those Member
States' territory shall establish abranch in the Union.

3. The Commission may adopt a decision in accordance with the procedure referred to in
Article 95 in relation to a third country if the legal and supervisory arrangements of that third
country ensure that firms authorised in that third comply with legally binding requirements
which have equivalent effect to the requirements set out in this Directive, in Regulation (EU)
No .../... [MiFIR] and in Directive 2006/49/EC [Capital Adequacy Directive] and their
implementing measures and that third country provides for equivalent reciprocal recognition
of the prudential framework applicable to investment firms authorised in accordance with this
directive.

The prudential framework of a third country may be considered equivalent where that
framework fulfilsal the following conditions:

(@ firms providing investment services and activities in that third country are
subject to authorisation and to effective supervision and enforcement on an
ongoing basis;

(b) firms providing investment services and activities in that third country are
subject to sufficient capital requirements and appropriate requirements
applicable to shareholders and members of their management body;

(c) firms providing investment services and activities are subject to adequate
organisational requirements in the area of internal control functions;

(d) it ensures market transparency and integrity by preventing market abuse in the
form of insider dealing and market manipulation.

4. The third country firm referred to in paragraph 1 shall submit its application to the
competent authority of the Member State where it intends to establish a branch after the
adoption by the Commission of the decision determining that the legal and supervisory
framework of the third country in which the third country firm is authorised is equivalent to
the requirements described in paragraph 3.

Article 42

Obligation to provide information
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A third country firm intending to obtain authorisation for the provision of any investment
services or activities together with any ancillary services in the territory of a Member State
shall provide the competent authority of that Member State with the following:

(@) the name of the authority responsible for its supervision in the third country
concerned. When more than one authority is responsible for supervision, the
details of the respective areas of competence shall be provided,;

(b) all relevant details of the firm (name, legal form, registered office and address,
members of the management body, relevant shareholders) and a programme of
operations setting out the investment services and/or activities as well as the
ancillary services to be provided and the organisational structure of the branch,
including a description of any outsourcing to third parties of essential operating
functions;

(c) the name of the persons responsible for the management of the branch and the
relevant documents to demonstrate compliance with requirements under Article
9 (D);

(d) information about the initial capital at free disposal of the branch.

Article 43

Granting of the authorisation

1. The competent authority of the Member State where the third country firm intends to
establish its branch shall only grant the authorisation when the following conditions are met:

(@) the competent authority is satisfied that conditions under Article 41 are
fulfilled;

(b) the competent authority is satisfied that the branch of the third country firm
will be able to comply with the provisions under paragraph 3.

The third country firm shall be informed, within six months of the submission of a complete
application, whether or not the authorisation has been granted.

2. The branch of the third country firm authorised in accordance with paragraph 1, shall
comply with the obligations laid down in Articles 16, 17, 23, 24, 25, 27, 28(1) and 30 of this
Directive and in Articles 13 to 23 of Regulation (EU) No .../... [MiFIR] and the measures
adopted pursuant thereto and shall be subject to the supervision of the competent authority in
the Member State where the authorisation was granted.

Member States shall not impose any additional requirements on the organisation and
operation of the branch in respect of the matters covered by this directive.
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Article 44

Provision of servicesin other Member States

1. A third country firm authorised in accordance with Article 43 shall be able to provide the
services and activities covered under the authorisation in other Member States of the Union
without the establishment of new branches. To this purpose, it shal communicate the
following information to the competent authority of the Member State where the branch is
established:

(@ the Member State in which it intends to operate,

(b) a programme of operations stating in particular the investment services or
activities as well as the ancillary services which it intends to perform in that
Member State.

The competent authority of the Member State where the branch is established shall, within
one month from receipt of the information, forward it to the competent authority of the host
Member State designated as contact point in accordance with Article 83(1). The third country
firm may then start to provide the service or the services concerned in the host Member
States.

In the event of a change in any of the particulars communicated in accordance with the first
subparagraph, the third country firm shall give written notice of that change to the competent
authority of the Member State where the branch is established at least one month before
implementing the change. The competent authority of the Member State where the branch is
established shall inform the competent authority of the host Member State of those changes.

The firm shall remain subject to the supervision of the Member State where the branch is
established in accordance with Article 43.

2. ESMA shall develop draft regulatory technical standards to determine:

(@ the minimum content of the cooperation arrangements referred to in Article
41(1)(c), so as to ensure that the competent authorities of the Member State
granting an authorisation to a third country firm are able to exercise all their
supervisory powers under this directive;

(b) the detailed content of the programme of operation as required in Article 42,
point b);

(c) the content of the documents concerning the management of the branch as
required in Article 42, point c);

(d) the detailed content of information regarding the initial capital at free disposal
of the branch as required under Article 42, point d).

ESMA shall submit those draft regulatory technical standards to the Commission by [XXX].
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Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation (EU) No 1095/2010.

3. ESMA shall develop draft implementing technical standards to determine standard forms,
template and procedures for the provision of information and for the notification provided for
in those paragraphs.

ESMA shall submit those draft implementing technical standards to the Commission by [31
December 2016].

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

4. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning measures to define the conditions for the assessment of the sufficient initial capital
at free disposa of the branch taking into account the investment services or activities
provided by the branch and the type of clients to whom they should be provided.

SECTION 2

Registration and withdrawal of authorisations

Article 45
Registration

Member States shall register the firms authorised in accordance with Articles 41. The register
shall be publicly accessible and shall contain information on the services or activities which
the third country firms are authorised to provide. It shall be updated on a regular basis. Every
authorisation shall be notified to the ESMA.

ESMA shall establish a list of all third country firms authorised to provide services and
activities in the Union. The list shal contain information on the services or activities for
which the non-EU firm is authorised and it shall be updated on a regular basis. ESMA shall
publish that list on its website and update it.

Article 46

Withdrawal of authorisations

The competent authority which granted an authorisation under Articles 43 may withdraw the
authorisation issued to athird country firm where such afirm:

(@) does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has provided no investment services or performed no
investment activity for the preceding six months, unless the Member State
concerned has provided for the authorisation to lapse in such cases;
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(b) has obtained the authorisation by making false statements or by any other
irregular means,

(c) nolonger meets the conditions under which authorisation was granted;

(d) has seriously and systematically infringed the provisions adopted pursuant to
this Directive governing the operating conditions for investment firms and
applicable to third country firms;

(e) falswithin any of the cases where national law, in respect of matters outside
the scope of this Directive, provides for withdrawal.

Every withdrawal of authorisation shall be notified to ESMA.

The withdrawal shall be published on the list established in Article 45 for a period of 5 years.

| ¥ 2004/39/EC

TITLE I
REGULATED MARKETS
| ¥ 2004/39/EC
Article 4736

Authorisation and applicable law

1. Member States shall reserve authorisation as a regulated market to those systems which
comply with the provisions of this Title.

Authorisation as a regulated market shall be granted only where the competent authority is
satisfied that both the market operator and the systems of the regulated market comply at least
with the requirements laid down in this Title.

In the case of a regulated market that is a legal person and that is managed or operated by a
market operator other than the regulated market itself, Member States shall establish how the
different obligations imposed on the market operator under this Directive are to be allocated
between the regulated market and the market operator.

The operator of the regulated market shall provide all information, including a programme of
operations setting out inter alia the types of business envisaged and the organisational
structure, necessary to enable the competent authority to satisfy itself that the regulated
market has established, at the time of initial authorisation, all the necessary arrangements to
meet its obligations under the provisions of this Title.

2. Member States shall require the operator of the regulated market to perform tasks relating
to the organisation and operation of the regulated market under the supervision of the
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competent authority. Member States shall ensure that competent authorities keep under
regular review the compliance of regulated markets with the provisions of this Title. They
shall also ensure that competent authorities monitor that regulated markets comply at all times
with the conditions for initial authorisation established under this Title.

3. Member States shall ensure that the market operator is responsible for ensuring that the
regulated market that it manages complies with all requirements under this Title.

Member States shall also ensure that the market operator is entitled to exercise the rights that
correspond to the regulated market that it manages by virtue of this Directive.

4. Without prejudice to any relevant provisions of Directive 2003/6/EC, the public law
governing the trading conducted under the systems of the regulated market shall be that of the
home Member State of the regulated market.

5. The competent authority may withdraw the authorisation issued to a regulated market
whereit:

(@ does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has not operated for the preceding six months, unless the
Member State concerned has provided for authorisation to lapse in such cases,

(b) has obtained the authorisation by making false statements or by any other
irregular means,

(c) nolonger meets the conditions under which authorisation was granted;

(d) has seriousy and systematically infringed the provisions adopted pursuant to
this Directive;

(e) falswithinany of the cases where national law provides for withdrawal.

| ¥ 2010/78/EU Art. 6.13

6. ESMA shall be notified of any withdrawal of authorisation..

| ¥ 2004/39/EC

Article 483%

Requirementsfor the management of theregulated market
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4 new

1. Member States shall require that al members of the management body of any market
operator be at all times of sufficiently good repute, possess sufficient knowledge, skills and
experience and commit sufficient time to perform their duties. Member States shall ensure
that members of the management body shall, in particular, fulfil the following requirements:

@

(b)

(©

commit sufficient time to perform their functions.

They shall not combine a the same time more than one of the following
combinations:

(i) one executive directorship with two non-executive directorships
(it) four non-executive directorships.

Executive or non-executive directorships held within the same group shall be
considered as one single directorship.

Competent authorities may authorise a member of the management body of a market
operator to combine more directorships than allowed under the previous sub-
paragraph, taking into account individual circumstances and the nature, scale and
complexity of the investment firm's activities.

possess adequate collective knowledge, skills and experience to be able to
understand the regulated market's activities, and in particular the main risk involved
in those activities.

act with honesty, integrity and independence of mind to effectively assess and
challenge the decisions of the senior management.

Member States shall require market operators to devote adequate resources to the
induction and training of members of the management body.

2. Member States shall require operators of a regulated market to establish a nomination
committee to assess compliance with the provisions of the first paragraph and to make
recommendations, when needed, on the basis of their assessment. The nomination committee
shall be composed of members of the management body who do not perform any executive
function in the market operator concerned.

Competent authorities may authorise a market operator not to establish a separate nomination
committee taking into account the nature, scale and complexity of the market operator's
activities.
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Where, under nationa law, the management body does not have any competence in the
process of appointment of its members, this paragraph shall not apply.

3. Member States shall require market operators to take into account diversity as one of the
criteria for selection of members of the management body. In particular, taking into account
the size of their management body, market operators shall put in place a policy promoting
gender, age, educational, professional and geographical diversity on the management body.

4. ESMA shall develop draft regulatory standards to specify the following:

@ the notion of sufficient time commitment of a member of the management body to
perform his functions, in relation to the individual circumstances and the nature,
scale and complexity of activities of the market operator which competent authorities
must take into account when they authorise a member of the management body to
combine more directorships than permitted as referred to in paragraph 1(a);

(b) the notion of adequate collective knowledge, skills and experience of the
management body as referred to in paragraph 1(b),

(c) to notions of honesty, integrity and independence of mind of a member of the
management body as referred to in paragraph 1(c),

(d) the notion of adequate human and financial resources devoted to the induction and
training of members of the management body,

(e) the notion of diversity to be taken into account for the selection of members of the
management body.

ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2014].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation (EU) No 1095/2010.

5. Member States shall require the operator of the regulated market to notify the competent
authority of the identity of all members of its management body and of any changes to its
membership, along with all information needed to assess whether the firm complies with
paragraphs 1, 2 and 3.

6. The management body of a market operator shall be able to ensure that the regulated
market is managed in a sound and prudent way and in a manner that promotes the integrity of
the market.

The management body shall monitor and periodically assess the effectiveness of the regulated
market's organization and take appropriate steps to address any deficiencies.

Members of the management body in its supervisory function shall have adequate access to
information and documents which are needed to oversee and monitor management decision-
making.
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7. The competent authority shall refuse authorisation if it is not satisfied that the persons who
meant to effectively direct the business of the regulated market are of sufficiently good repute
or sufficiently experienced, or if there are objective and demonstrable grounds for believing
that the management body of the firm may pose a threat to its effective, sound and prudent
management and to the adequate consideration of the integrity of the market.

Member States shall ensure that, in the process of authorisation of a regulated market, the
person or persons who effectively direct the business and the operations of an already
authorised regulated market in accordance with the provisions of this Directive are deemed to
comply with the requirements laid down in paragraph 1.

| ¥ 2004/39/EC

Article 4938

Requirementsrelating to per sons exer cising significant influence over the management
of theregulated market

1. Member States shall require the persons who are in a position to exercise, directly or
indirectly, significant influence over the management of the regulated market to be suitable.

2. Member States shall require the operator of the regul ated market:

(@ to provide the competent authority with, and to make public, information
regarding the ownership of the regulated market and/or the market operator,
and in particular, the identity and scale of interests of any parties in a position
to exercise significant influence over the management;

(b) to inform the competent authority of and to make public any transfer of
ownership which gives rise to a change in the identity of the persons exercising
significant influence over the operation of the regulated market.

3. The competent authority shall refuse to approve proposed changes to the controlling
interests of the regulated market and/or the market operator where there are objective and
demonstrable grounds for believing that they would pose a threat to the sound and prudent
management of the regulated market.

Article 5039
Organisational requirements
Member States shall require the regulated market:

(@ to have arrangements to identify clearly and manage the potential adverse
consequences, for the operation of the regulated market or for its participants,
of any conflict of interest between the interest of the regulated market, its
owners or its operator and the sound functioning of the regulated market, and
in particular where such conflicts of interest might prove prejudicia to the
accomplishment of any functions delegated to the regulated market by the
competent authority;
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(b) to be adequately equipped to manage the risks to which it is exposed, to
implement appropriate arrangements and systems to identify all significant
risks to its operation, and to put in place effective measures to mitigate those
risks,

(c) to have arrangements for the sound management of the technical operations of
the system, including the establishment of effective contingency arrangements
to cope with risks of systems disruptions;

(d) to have transparent and non-discretionary rules and procedures that provide for
fair and orderly trading and establish objective criteria for the efficient
execution of orders;

(e) to have effective arrangements to facilitate the efficient and timely finalisation
of the transactions executed under its systems;

(f) to have available, at the time of authorisation and on an ongoing basis,
sufficient financial resources to facilitate its orderly functioning, having regard
to the nature and extent of the transactions concluded on the market and the
range and degree of the risks to which it is exposed.

4 new

Article 51
Systemsresilience, circuit breakersand electronic trading

1. Member States shall require a regulated market to have in place effective systems,
procedures and arrangements to ensure its trading systems are resilient, have sufficient
capacity to deal with peak order and message volumes, are able to ensure orderly trading
under conditions of market stress, are fully tested to ensure such conditions are met and are
subject to effective business continuity arrangements to ensure continuity of its services if
there is any unforeseen failure of itstrading systems.

2. Member States shall require a regulated market to have in place effective systems,
procedures and arrangements to reject orders that exceed pre-determined volume and price
thresholds or are clearly erroneous and to be able to temporarily halt trading if there is a
significant price movement in afinancial instrument on that market or a related market during
ashort period and, in exceptional cases, to be able to cancel, vary or correct any transaction.

3. Member States shall require a regulated market to have in place effective systems,
procedures and arrangements to ensure that algorithmic trading systems cannot create or
contribute to disorderly trading conditions on the market including systems to limit the ratio
of unexecuted orders to transactions that may be entered into the system by a member or
participant, to be able to slow down the flow of ordersif thereis arisk of its system capacity
being reached and to limit the minimum tick size that may be executed on the market.

4. Member States shall require a regulated market that permits direct electronic access to
have in place effective systems procedures and arrangements to ensure that members or
participants are only permitted to provide such services if they are an authorised investment
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firm under this Directive, that appropriate criteria are set and applied regarding the suitability
of persons to whom such access may be provided and that the member or participant retains
responsibility for orders and trades executed using that service.

Member States shall also require that the regulated market set appropriate standards regarding
risk controls and thresholds on trading through such access and is able to distinguish and if
necessary to stop orders or trading by a person using direct electronic access separately from
orders or trading by the member or participant.

5. Member States shall require a regulated market to ensure that its rules on co-location
services and fee structures are transparent, fair and non-discriminatory.

6. Member States shall require that upon request by the competent authority for a
regulated market, that regulated market make available to the competent authority data
relating to the order book or give the competent authority access to the order book so that it is
able to monitor trading.

7. The Commission shall be empowered to adopt delegated acts in accordance with
Article 94 concerning the requirements laid down in this Article, and in particular:

@ to ensure trading systems of regulated markets are resilient and have adequate
capacity;

(b to set out conditions under which trading should be halted if there is a significant
price movement in afinancial instrument on that market or a related market during a

short period;

(c) to set out the maximum and minimum ratio of unexecuted orders to transactions that
may be adopted by regulated markets and minimum tick sizes that should be
adopted,;

(d) to establish controls concerning direct electronic access;

(e to ensure co-location services and fee structures are fair and non-discriminatory.

WV 2004/39/EC (adapted)
=>, Corrigendum, OJ L 045,
16.2.2005, p. 18

=, 2008/10/EC Art. 1.15(a)
= new

Article 5249
Admission of financial instrumentsto trading

1. Member States shall require that regulated markets have clear and transparent rules
regarding the admission of financial instruments to trading.

Those rules shall ensure that any financial instruments admitted to trading in a regulated
market are capable of being traded in a fair, orderly and efficient manner and, in the case of
transferable securities, are freely negotiable.
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2. In the case of derivatives, the rules shal ensure in particular that the design of the
derivative contract alows for its orderly pricing as well as for the existence of effective
settlement conditions.

3. In addition to the obligations set out in paragraphs 1 and 2, Member States shall require the
regulated market to establish and maintain effective arrangements to verify that issuers of
transferable securities that are admitted to trading on the regulated market comply with their
obligations under Semmmurity > Union <XI law in respect of initial, ongoing or ad hoc
disclosure obligations.

Member States shall ensure that the regulated market establishes arrangements which
facilitate its members or participants in obtaining access to information which has been made
public under Semmurity DO Union <X law.

4. Member States shall ensure that regulated markets have established the necessary
arrangements to review regularly the compliance with the admission requirements of the
financial instruments which they admit to trading.

5. A transferable security that has been admitted to trading on a regulated market can
subsequently be admitted to trading on other regulated markets, even without the consent of
the issuer and in compliance with the relevant provisions of Directive 2003/71/EC of the
European Parliament and of the Council of=»; 4 November 2003 € on the prospectus to be
published when securities are offered to the public or admitted to trading and amending
Directive 2001/34/EC™. The issuer shall be informed by the regulated market of the fact that
its securities are traded on that regulated market. The issuer shall not be subject to any
obligation to provide information required under paragraph 3 directly to any regulated market
which has admitted the issuer's securities to trading without its consent.

(- ﬁ ﬁ% = The Commlsson shaII adopt by means of delegated acts in
accordance with Article 94 < measures which:

(@ specify the characteristics of different classes of instruments to be taken into
account by the regulated market when assessing whether an instrument is
issued in a manner consistent with the conditions laid down in the second
subparagraph of paragraph 1 for admission to trading on the different market
segments which it operates;

(b) clarify the arrangements that the regulated market is to implement so as to be
considered to have fulfilled its obligation to verify that the issuer of a
transferable security complies with its obligations under Cemmuniy
X> Union <] law in respect of initial, ongoing or ad hoc disclosure
obligations;

(c) clarify the arrangements that the regulated market has to establish pursuant to
paragraph 3 in order to facilitate its members or participants in obtaining access
to information which has been made public under the conditions established by

Cemmunity DO Union <] law.

% =, OJL 345, 31.12.2003, p. 64. €
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| ¥ 2008/10/EC Art, 1.15(b)

WV 2004/39/EC (adapted)
> new

Article 5344

Suspension and removal of instruments from trading

1. Without prejudice to the right of the competent authority under Article 72(1)(d)58&2343 and
(e)a to demand suspension or removal of an instrument from trading, the operator of the
regulated market may suspend or remove from trading a financial instrument which no longer
complies with the rules of the regulated market unless such a step would be likely to cause
significant damage to the investors' interests or the orderly functioning of the market.

' ' Rarke Member States shaII requwe that an operator of a
regulated market that suspends or removes from trading a financial instrument makes public
this decision = , communicates it to other regulated markets, MTFs and OTFs trading the
same financial instrument<: and communicates relevant information to the competent
authority. The competent authority shall inform the competent authorities of the other
Member States X> of this <] .= Member States shall require that other regulated markets,
MTFs and OTFs trading the same financial instrument also suspend or remove that financial
instrument from trading where the suspension or removal is due to the non-disclosure of
information about the issuer or financial instrument except for cases where this could cause
significant damage to the investors' interests or the orderly functioning of the market. Member
States shall require the other regulated markets, MTFs and OTFs to communicate their
decision to their competent authority and all regulated markets, MTFs and OTFs trading the
same financia instrument, including an explanation where it was decided not to suspend or
remove the financial instrument from trading. <

WV 2010/78/EU Art. 6.14 (adapted)
= nNew

2. A competent authority which requests the suspension or removal of a financial instrument
from trading on one or more regulated markets = MTFs or OTFs <= shall immediately make
public its decision and inform ESMA and the competent authorities of the other Member
States. Save where it is likely to cause significant damage to the investors' interests or the
orderly functioning of the internal market, the competent authorities of the other Member
States shall request the suspension or removal of that financial instrument from trading on the
regulated markets, ard MTFs = and OTFs <= that operate under their supervision.
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| 0 new

3. ESMA shall develop draft implementing technical standards to determine the format and
timing of the communications and publications referred to in paragraphs 1 and 2.

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

ESMA shall submit those draft implementing technical standards to the Commission by
[XXX].

4. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
to specify the list of circumstances constituting significant damage to the investors' interests
and the orderly functioning of the internal market referred to in paragraphs 1 and 2 and to
determine issues relating to the non-disclosure of information about the issuer or financial
instrument as referred to in paragraph 1.

Article 54

Cooper ation and exchange of information for regulated markets

1. Member States shall require that, in relation to a financial instrument, an operator of a
regulated market immediately informs operators of other regulated markets, MTFs and OTFs
of:

@ disorderly trading conditions;

(b) conduct that may indicate abusive behaviour within the scope of [add reference
MAR]; and

(© system disruptions.

2. ESMA shal develop draft regulatory technical standards to determine the specific
circumstances that trigger an information requirement as referred to in paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by [].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation (EU) No 1095/2010.

\V 2004/39/EC (adapted)
= new

Article 5542

Accessto the regulated market
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1. Member States shall require the regulated market to establish and maintain transparent and
non-discriminatory rules, based on objective criteria, governing access to or membership of
the regulated market.

2. Those rules shall specify any obligations for the members or participants arising from:
(@ the congtitution and administration of the regulated market;
(b) rulesrelating to transactions on the market;

(c) professional standards imposed on the staff of the investment firms or credit
ingtitutions that are operating on the market;

(d) the conditions established, for members or participants other than investment
firms and credit institutions, under paragraph 3;

(e) the rules and procedures for the clearing and settlement of transactions
concluded on the regulated market.

3. Regulated markets may admit as members or participants investment firms, credit
ingtitutions authorised under Directive 200842(EC [X> 2006/48/EC <X] and other persons
who:

(@) areof sufficient good reputefi :

(b) bhave a sufficient level of trading ability, asd competence [X> and
experience <X ;

(c) have, where applicable, adequate organisational arrangements;

(d) bhave sufficient resources for the role they are to perform, taking into account
the different financial arrangements that the regulated market may have
established in order to guarantee the adequate settlement of transactions.

4. Member States shall ensure that, for the transactions concluded on a regulated market,
members and participants are not obliged to apply to each other the obligations laid down in
Articles 2449, X 25, X1 2722 and 2822. However, the members or participants of the
regulated market shall apply the obligations provided for in Articles 2449, X> 25, <X] 2722
and 2822 with respect to their clients when they, acting on behalf of their clients, execute their
orders on aregulated market.

5. Member States shall ensure that the rules on access to or membership of the regulated
market provide for the direct or remote participation of investment firms and credit
institutions.

6. Member States shall, without further legal or administrative requirements, allow regulated
markets from other Member States to provide appropriate arrangements on their territory so
as to facilitate access to and trading on those markets by remote members or participants
established in their territory.

121

EN



EN

| ¥ 2010/78/EU Art. 6.15

The regulated market shall communicate to the competent authority of its home Member State
the Member State in which it intends to provide such arrangements. The competent authority
of the home Member State shall communicate that information to the Member State in which
the regulated market intends to provide such arrangements within 1 month. ESMA may
request access to that information in accordance with the procedure and under the conditions
set out in Article 35 of Regulation (EU) No 1095/2010.

\V 2004/39/EC (adapted)
=, 2008/10/EC Art. 1.16(a)

The competent authority of the home Member State of the regulated market shall, on the
request of the competent authority of the host Member State and within a reasonable time,
communicate the identity of the members or participants of the regulated market established
in that Member State.

7. Member States shall require the operator of the regulated market to communicate, on a
regular basis, the list of the members and participants of the regulated market to the
competent authority of the regulated market.

Article 5643

Monitoring of compliance with therules of the regulated market and with other legal
obligations

1. Member States shall require that regulated markets establish and maintain effective
arrangements and procedures for the regular monitoring of the compliance by their members
or participants with their rules. Regulated markets shall monitor the transactions X> an
oders <X] undertaken by their members or participants under their systemsin order to identify
breaches of those rules, disorderly trading conditions or conduct that may involve market
abuse.

2. Member States shall require the operators of the regulated markets to report significant
breaches of their rules or disorderly trading conditions or conduct that may involve market
abuse to the competent authority of the regulated market. Member States shall also require the
operator of the regulated market to supply the relevant information without delay to the
authority competent for the investigation and prosecution of market abuse on the regulated
market and to provide full assistance to the latter in investigating and prosecuting market
abuse occurring on or through the systems of the regulated market.
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WV 2004/39/EC
=, 2008/10/EC Art. 1.17(a)
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| ¥ 2004/39/EC

Article 5746
Provisionsregarding central counterparty and clearing and settlement arrangements

1. Member States shall not prevent regulated markets from entering into appropriate
arrangements with a central counterparty or clearing house and a settlement system of another
Member State with a view to providing for the clearing and/or settlement of some or all trades
concluded by market participants under their systems.

2. The competent authority of a regulated market may not oppose the use of central
counterparty, clearing houses and/or settlement systems in another Member State except
where this is demonstrably necessary in order to maintain the orderly functioning of that
regulated market and taking into account the conditions for settlement systems established in

Article 39(2)34.

In order to avoid undue duplication of control, the competent authority shall take into account
the oversight/supervision of the clearing and settlement system already exercised by the
national central banks as overseers of clearing and settlement systems or by other supervisory
authorities with competence in relation to such systems.
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| ¥ 2010/78/EU Art. 6.16

Article 584%
List of regulated markets

Each Member State shall draw up a list of the regulated markets for which it is the home
Member State and shall forward that list to the other Member States and ESMA. A similar
communication shall be effected in respect of each change to that list. ESMA shall publish
and keep up-to-date alist of all regulated markets on its website.

| O new

TITLEIV

POSITION LIMITSAND REPORTING

Article 59
Position limits

1. Member States shall ensure that regulated markets, operators of MTFs and OTFs which
admit to trading or trade commodity derivatives apply limits on the number of contracts
which any given market members or participants can enter into over a specified period of
time, or alternative arrangements with equivalent effect such as position management with
automatic review thresholds, to be imposed in order to:

(@) support liquidity;
(b) prevent market abuse;
(c) support orderly pricing and settlement conditions.

The limits or arrangements shall be transparent and non-discriminatory, specifying the
persons to whom they apply and any exemptions, and taking account of the nature and
composition of market participants and of the use they make of the contracts admitted to
trading. They shall specify clear quantitative thresholds such as the maximum number of
contracts persons can enter, taking account of the characteristics of the underlying commodity
market, including patterns of production, consumption and transportation to market.

2. Regulated markets, MTF and OTFs shall inform their competent authority of the details of
the limits or arrangements. The competent authority shall communicate the same information
to ESMA which shall publish and maintain on its website a database with summaries of the
limits or arrangementsin force.

3. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
to determine the limits or alternative arrangements on the number of contracts which any
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person can enter into over a specified period of time and the necessary equivalent effects of
the aternative arrangements established in accordance with paragraph 1, as well as the
conditions for exemptions. The limits or alternative arrangements shall take account of the
conditions referred to in paragraph 1 and the limits that have been set by regulated markets,
MTFs and OTFs. The limits or alternative arrangements determined in the delegated acts shall
also take precedence over any measures imposed by competent authorities pursuant to Article
72(1) paragraph (g) of this Directive.

4. Competent authorities shall not impose limits or aternative arrangements which are more
restrictive than those adopted pursuant to paragraph 3 except in exceptional cases where they
are objectively justified and proportionate taking into account the liquidity of the specific
market and the orderly functioning of the market. The restrictions shall be valid for an initial
period not exceeding six months from the date of its publication on the website of the relevant
competent authority. Such a restriction may be renewed for further periods not exceeding six
months at atime if the grounds for the restriction continue to be applicable. If the restriction is
not renewed after that six-month period, it shall automatically expire.

When adopting more restrictive measures than those adopted pursuant to paragraph 3,
competent authorities shall notify ESMA. The notification shall include a justification for the
more restrictive measures. ESMA shall within 24 hours issue an opinion on whether it
considers the measure is necessary to address the exceptional case. The opinion shall be
published on ESMA's website.

Where a competent authority takes measures contrary to an ESMA opinion, it shall
immediately publish on its website a notice fully explaining its reasons for doing so.

Article 60
Position reporting by categories of traders

1. Member States shall ensure that regulated markets, MTFs, and OTFs which admit to
trading or trade commodity derivatives or emission allowances or derivatives thereof:

(@ make public a weekly report with the aggregate positions held by the different
categories of traders for the different financial instruments traded on their
platforms in accordance with paragraph 3;

(b) provide the competent authority with a complete breakdown of the positions of
any or al market members or participants, including any positions held on
behalf of their clients, upon request

The obligation laid down in point (a) shall only apply when both the number of traders and
their open positionsin a given financial instrument exceed minimum thresholds.

2. In order to enable the publication mentioned in point (a) of paragraph 1, Member States
shall require members and participants of regulated markets, MTFs and OTFs to report to the
respective trading venue the details of their positions in real-time, including any positions
held on behalf of their clients.
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3. The members, participants and their clients shall be classified by the regulated market,
MTF or OTF as traders according to the nature of their main business, taking account of any
applicable authorisation, as either:

(@ investment firms as defined in Directive 2004/39/EC or credit ingtitution as
defined in Directive 2006/48/EC;

(b) investment funds, either an undertaking for collective investments in
transferable securities (UCITS) as defined in Directive 2009/65/EC, or an
alternative investment fund manager as defined in Directive 2011/61/EC;

(c) other financial institutions, including insurance undertakings and reinsurance
undertakings as defined in Directive 2009/138/EC, and institutions for
occupational retirement provision as defined in Directive 2003/41/EC;

(d) commercia undertakings;

(e) in the case of emission allowances or derivatives thereof, operators with
compliance obligations under Directive 2003/87/EC.

The reports mentioned in point (a) of paragraph 1 should specify the number of long and short
positions by category of trader, changes thereto since the previous report, percent of total
open interest represented by each category, and the number of traders in each category.

4. ESMA shall develop draft implementing technical standards to determine the format of the
reports mentioned in point (a) of paragraph 1, and the content of the information to be
provided in accordance with paragraph 2.

ESMA shall submit those draft implementing technical standards to the Commission by
[XXX].

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with the procedure laid down in Articles 15 of
Regulation (EU) No 1095/2010.

In the case of emission allowances or derivatives thereof, the reporting shall not prejudice the
compliance obligations under Directive 2003/87/EC (Emissions Trading Scheme).

5. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning measures to specify the thresholds mentioned in the last subparagraph of
paragraph 1 and to refine the categories of members, participants or clients mentioned in

paragraph 3.

The Commission shall be empowered to adopt implementing acts in accordance with Article
95 concerning measures to require al reports mentioned in point (a) of paragraph 1 to be sent
to ESMA at a specified weekly time, for their centralised publication by the latter.
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| 0 new

TitleV
Data reporting services
Section 1

Authorisation procedures for data reporting services providers
Article 61
Requirement for authorisation

1. Member States shall require that the provision of data reporting services described in
Annex |, Section D as a regular occupation or business be subject to prior authorisation in
accordance with the provisions of this section. Such authorisation shall be granted by the
home Member State competent authority designated in accordance with Article 69.

2. By way of derogation from paragraph 1, Member States shall allow any market operator to
operate the data reporting services of an APA, a CTP and an ARM, subject to the prior
verification of their compliance with the provisions of this Title. Such a service shal be
included in their authorisation.

3. Member States shall register all data reporting services providers. The register shall be
publicly accessible and shall contain information on the services for which the data reporting
services provider is authorised. It shall be updated on a regular basis. Every authorisation
shall be notified to ESMA.

ESMA shall establish alist of all data reporting services providers in the Union. The list shall
contain information on the services for which the data reporting services provider is
authorised and it shall be updated on aregular basis. ESMA shall publish and keep up-to-date
that list on its website.

Where a competent authority has withdrawn an authorisation in accordance with Article 64,
that withdrawal shall be published on the list for a period of 5 years.

Article 62
Scope of authorisation

1. The home Member State shall ensure that the authorisation specifies the data reporting
service which the data reporting services provider is authorised to provide. A data reporting
services provider seeking to extend its business to additional data reporting services shall
submit arequest for extension of its authorisation.

2. The authorisation shall be valid for the entire Union and shall allow a data reporting
services provider to provide the services, for which it has been authorised, throughout the
Union.
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Article 63

Proceduresfor granting and refusing requestsfor authorisation

1. The competent authority shall not grant authorisation unless and until such time as it is
fully satisfied that the applicant complies with all requirements under the provisions adopted
pursuant to this Directive.

2. The data reporting services provider shall provide all information, including a programme
of operations setting out inter alia the types of services envisaged and the organisational
structure, necessary to enable the competent authority to satisfy itself that the data reporting
services provider has established, at the time of initial authorisation, al the necessary
arrangements to meet its obligations under the provisions of this Title.

3. An applicant shal be informed, within six months of the submission of a complete
application, whether or not authorisation has been granted.

4. ESMA shall develop draft regulatory technical standards to determine:

(@) theinformation to be provided to the competent authorities under paragraph 2,
including the programme of operations,

(b) theinformation included in the notifications under Article 65 paragraph 4.

ESMA shall submit the draft regulatory technical standards referred to in the first
subparagraph to the Commission by [...].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No
1095/2010.

5. ESMA shall develop draft implementing technical standards to determine standard forms,
templates and procedures for the notification or provision of information provided for in
paragraph 2 and in Article 65(4).

ESMA shall submit those draft implementing technical standards to the Commission by [31
December 2016].

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

Article 64

Withdrawal of authorisations

The competent authority may withdraw the authorisation issued to a data reporting services
provider where the provider:

(@) does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has provided no data reporting services for the preceding
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six months, unless the Member State concerned has provided for authorisation
to lapse in such cases;

(b) has obtained the authorisation by making false statements or by any other
irregular means,

(c) nolonger meets the conditions under which authorisation was granted;

(d) hasseriously and systematically infringed the provisions of this Directive.
Article 65
Requirementsfor the management body of a data reporting services provider

1. Member States shall require that all members of the management body of a data reporting
services provider shal at al times be of sufficiently good repute, possess sufficient
knowledge, skills and experience and commit sufficient time to perform their duties.

The management body shall possess adequate collective knowledge, skills and experience to
be able to understand the activities of the data reporting services provider. Member States
shall ensure that ech member of the management body shall act with honesty, integrity and
independence of mind to effectively assess and challenge the decisions of the senior
management.

Where a market operator seeks authorisation to operate an APA, a CTP or an ARM and the
members of the management body of the APA, the CTP or the ARM are the same as the
members of the management body of the regulated market, those persons are deemed to
comply with the requirement laid down in the first subparagraph.

2. ESMA shall develop guidelines for the assessment of the suitability of the members of the
management body described in paragraph 1, taking into account different roles and functions
carried out by them.

3. Member States shall require the data reporting services provider to notify the competent
authority of all members of its management body and of any changes to its membership,
along with all information needed to assess whether the entity complies with paragraph 1 of
this Article.

4. The management body of a data reporting services provider shall be able to ensure that the
entity is managed in a sound and prudent way and in a manner that promotes the integrity of
the market and the interest of its clients.

5. The competent authority shall refuse authorisation if it is not satisfied that the person or the
persons who shall effectively direct the business of the data reporting services provider are of
sufficiently good repute, or if there are objective and demonstrable grounds for believing that
proposed changes to the management of the provider pose a threat to its sound and prudent
management and to the adequate consideration of the interest of its clients and the integrity of
the market.

Section 2
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Conditions for approved publication arrangements (APAS)

Article 66

Organisational requirements

1. The home Member State shall require an APA to have adequate policies and arrangements
in place to make public the information required under Articles 19 and 20 of Regulation (EU)
No .../... [MiIFIR] as close to real time asis technically possible, on a reasonable commercial
basis. The information shall be made available free of charge 15 minutes after the publication
of atransaction. The home Member State shall require the APA to be able to efficiently and
consistently disseminate such information in away that ensures fast access to the information,
on a non-discriminatory basis and in a format that facilitates the consolidation of the
information with similar data from other sources.

2. The home Member State shall require the APA to operate and maintain effective
administrative arrangements designed to prevent conflicts of interest with its clients.

3. The home Member State shall require the APA to have sound security mechanismsin place
designed to guarantee the security of the means of transfer of information, minimise the risk
of data corruption and unauthorised access and to prevent information leakage before
publication. The APA shall maintain adequate resources and have back-up facilities in place
in order to offer and maintain its services at al times.

4. The home Member State shall require the APA to have systemsin place that can effectively
check trade reports for completeness, identify omissions and obvious errors and request re-
transmission of any such erroneous reports.

5. In order to ensure consistent harmonisation of paragraph 1, ESMA shall develop draft
regulatory technical standards to determine common formats, data standards and technical
arrangements facilitating the consolidation of information as referred to in paragraph 1.

ESMA shall submit the draft regulatory technical standards referred to in the first
subparagraph to the Commission by [...].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No
1095/2010.

6. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
clarifying what constitutes a reasonable commercial basis to make information public as
referred to in paragraph 1.

7. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
specifying:

(@ the means by which an APA may comply with the information obligation
referred to in paragraph 1;

(b) the content of the information published under paragraph 1.
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Section 3

Conditions for consolidated tape providers (CTPs)

Article 67

Organisational requirements

1. The home Member State shall require a CTP to have adequate policies and arrangementsin
place to collect the information made public in accordance with Articles 5 and 19 of
Regulation (EU) No .../... [MiFIR], consolidate it into a continuous electronic data stream
and make the information available to the public as close to rea time as is technically
possible, on areasonable commercial basisincluding, at least, the following details:

@ the identifier of the financial instrument;

(b) the price at which the transaction was concluded;
(c) the volume of the transaction;

(d) the time of the transaction;

(e) the time the transaction was reported;

(f the price notation of the transaction;

(9 the trading venue the transaction was executed on or otherwise the code "OTC";
(h) if applicable, an indicator that the transaction was subject to specific conditions.

The information shall be made available free of charge 15 minutes after the publication of a
transaction. The home Member State shall require the CTP to be able to efficiently and
consistently disseminate such information in away that ensures fast access to the information,
on a non-discriminatory basis and in formats that are easily accessible and utilisable for
market participants.

2. The home Member State shall require a CTP to have adequate policies and arrangementsin
place to collect the information made public in accordance with Articles 9 and 20 of
Regulation (EU) No .../... [MiFIR], consolidate it into a continuous electronic data stream
and make following information available to the public as close to real time as is technically
possible, on areasonable commercial basisincluding, at least, the following details:

(@ the identifier or identifying features of the financial instrument;

(b) the price at which the transaction was concluded;

(c) the volume of the transaction;
(d) the time of the transaction;
(e) the time the transaction was reported;
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(f the price notation of the transaction;
(9 the trading venue the transaction was executed on or otherwise the code "OTC";
(h) iIf applicable, an indicator that the transaction was subject to specific conditions.

The information shall be made available free of charge 15 minutes after the publication of a
transaction. The home Member State shall require the CTP to be able to efficiently and
consistently disseminate such information in away that ensures fast access to the information,
on a non-discriminatory basis and in generally accepted formats that are interoperable and
easily accessible and utilisable for market participants.

3. The home Member State shall require the CTP to ensure that the data provided is
consolidated from at least the regulated markets, MTFs, OTFs and APAs and for the financial
instruments specified by delegated acts under paragraph 8(c).

4. The home Member State shall require the CTP to operate and maintain effective
administrative arrangements designed to prevent conflicts of interest. In particular, a market
operator or an APA, who also operate a consolidated tape, shall treat all information collected
in a non-discriminatory fashion and shall operate and maintain appropriate arrangements to
separate different business functions.

5. The home Member State shall require the CTP to have sound security mechanismsin place
designed to guarantee the security of the means of transfer of information and to minimise the
risk of data corruption and unauthorised access. The home Member State shall require the
CTP to maintain adequate resources and have back-up facilities in place in order to offer and
maintain its services at all times.

6. In order to ensure consistent harmonisation of paragraphs 1 and 2, ESMA shall develop
draft regulatory technical standards to determine data standards and formats for the
information to be published in accordance with Articles 5, 9, 19 and 20 of Regulation (EU)
No .../... [MiFIR], including instrument identifier, price, quantity, time, price notation, venue
identifier and indicators for specific conditions the transactions was subject to as well as
technical arrangements promoting an efficient and consistent dissemination of information in
away ensuring for it to be easily accessible and utilisable for market participants as referred
to in paragraphs 1 and 2, including identifying additional services the CTP could perform
which increase the efficiency of the market.

ESMA shall submit the draft regulatory technical standards referred to in the first
subparagraph to the Commission by [...] in respect of information published in accordance
with Articles 5 and 19 of Regulation (EU) No .../... [MiFIR] and by [...] in respect of
information published in accordance with Articles 9 and 20 of Regulation (EU) No .../...
[MIiFIR].

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No
1095/2010.

7. The Commission shall be empowered to adopt delegated acts in accordance with Article 94

concerning measures clarifying what constitutes a reasonable commercia basis to provide
access to data streams as referred to in paragraphs 1 and 2.
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8. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning measures specifying:

(@ the means by which the CTP may comply with the information obligation
referred to in paragraphs 1 and 2;

(b) the content of the information published under paragraphs 1 and 2;

(c) thetrading venues and APAs and the financial instruments data of which must
be provided in the data stream;

(d) other means to ensure that the data published by different CTPs is consistent
and allows for comprehensive mapping and cross-referencing against similar
data from other sources.

Section 4

Conditions for approved reportings mechanisms (ARMS)

Organisational requirements
Article 68

1. The home Member State shall require an ARM to have adequate policies and arrangements
in place to report the information required under Article 23 of Regulation (EU) No .../...
[MIiFIR] as quickly as possible, and no later than the close of the following working day. Such
information shall be reported in accordance with the requirements laid down in Article 23 of
Regulation (EU) No .../... [MiFIR] on areasonable commercial basis.

2. The home Member State shall require the ARM to operate and maintain effective
administrative arrangements designed to prevent conflicts of interest with its clients.

3. The home Member State shall require the ARM to have sound security mechanisms in
place designed to guarantee the security of the means of transfer of information, minimise the
risk of data corruption and unauthorised access and to prevent information leakage before
publication. The home Member State shall require the ARM to maintain adequate resources
and have back-up facilities in place in order to offer and maintain its services at all times.

4. The home Member State shall require the ARM to have systems in place that can
effectively check transaction reports for completeness, identify omissions and obvious errors
and request re-transmission of any such erroneous reports.

5. The Commission may adopt, by means of delegated acts in accordance with Article 34,

measures clarifying what constitutes a reasonable commercial basis to report information as
referred to in paragraph 1.
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| ¥ 2004/39/EC

TITLE VI
COMPETENT AUTHORITIES
CHAPTER|

DESIGNATION, POWERSAND REDRESSPROCEDURES

Article 6948

Designation of competent authorities

WV 2010/78/EU Art. 6.17(a)
= new

1. Each Member State shall designate the competent authorities which are to carry out each of
the duties provided for #a= under the different provisions of Regulation (EU) No .../...
(MIFIR) and of <=this Directive. Member States shall inform the Commission, ESMA and the
competent authorities of other Member States of the identity of the competent authorities
responsible for enforcement of each of those duties, and of any division of those duties.

| ¥ 2004/39/EC (adapted) |

2. The competent authorities referred to in paragraph 1 shall be public authorities, without
prejudice to the possibility of delegating tasks to other entities where that is expressly

provided for in Articles 5(6)-26(3)}-1H2)-ane-23(4).

Any delegation of tasks to entities other than the authorities referred to in paragraph 1 may
not involve either the exercise of public authority or the use of discretionary powers of
judgement. Member States shall require that, prior to delegation, competent authorities take
all reasonable steps to ensure that the entity to which tasks are to be delegated has the
capacity and resources to effectively execute al tasks and that the delegation takes place only
if a clearly defined and documented framework for the exercise of any delegated tasks has
been established stating the tasks to be undertaken and the conditions under which they are to
be carried out. ThoseFhese conditions shall include a clause obliging the entity in question to
act and be organised in such a manner as to avoid conflict of interest and so that information
obtained from carrying out the delegated tasks is not used unfairly or to prevent competition.
{a-any—ease; Thethe final responsibility for supervising compliance with this Directive and
with its implementing measures shall lie with the competent authority or authorities
designated in accordance with paragraph 1.
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| ¥ 2010/78/EU Art. 6.17(b) |

Member States shall inform the Commission, ESMA and the competent authorities of other
Member States of any arrangements entered into with regard to delegation of tasks, including
the precise conditions regulating such delegation.

| ¥ 2010/78/EU Art. 6.17(c) |

3. ESMA shall publish and keep up-to-date a list of the competent authorities referred to in
paragraphs 1 and 2 on its website.

WV 2004/39/EC (adapted)
> new

Article 7049
Cooper ation between authoritiesin the same Member State

If aMember State designates more than one competent authority to enforce a provision of this
Directive, their respective roles shall be clearly defined and they shall cooperate closely.

Each Member State shall require that such cooperation also take place between the competent
authorities for the purposes of this Directive and the competent authorities responsible in that
Member State for the supervision of credit and other financial institutions, pension funds,
UCITS, insurance and reinsurance intermediaries and insurance undertakings.

Member States shall require that competent authorities exchange any information which is
essential or relevant to the exercise of their functions and duties.

Article 71

Power sto be made available to competent authorities

1. Competent authorities shall be given al supervisory and investigatory powers that are
necessary for the exercise of their functions. Within the limits provided for in their national
legal frameworks they shall exercise such powers:

& directly; e
(b) incollaboration with other authorities; e¢

() under their responsibility by delegation to entities to which tasks have been
delegated according to Article 69(2)48£2); or

(d) by application to the competent judicial authorities.

2. The powers referred to in paragraph 1 shall be exercised in conformity with national law
and shall include, at least, the rights to:
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(@ have access to any document in any form whatsoever X> which would be
relevant for the performance of the supervisory duties <x] and to receive a copy
of it;

(b) demand information from any person and if necessary to summon and question
aperson with aview to obtaining information;

(c) carry out on-site inspections;

(d) require existing telephone and existing data traffic records = held by
investment firms where a reasonable suspicion exists that such records related
to the subject-matter of the inspection may be relevant to prove a breach by the
investment firm of its obligations under this Directive; these records shall
however not concern the content of the communication to which they relate; <

(e)fg} request temporary prohibition of professional activity;

(f)éR} require authorised investment firms and regulated markets' auditors to provide
information;

(g)&=refer matters for criminal prosecution;

(h)ém) allow auditors or expertsto carry out verifications or investigations.

(i) demand information including all relevant documentation from any person
regarding the size and purpose of a position or exposure entered into via a derivative,
and any assets or liabilities in the underlying market.

3. If arequest for records of telephone or data traffic referred to in point (d) of paragraph 2
requires authorisation from a judicial authority according to national rules.such authorisation
shall be applied for. Such authorisation may also be applied for as a precautionary measure.

4. The processing of persona data collected in the exercise of the supervisory and

investigatory powers pursuant to this Article shall be carried out in accordance with Directive
95/46/EC.
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4 new

Article 72
Remedies to be made available to competent authorities
1. Competent authorities shall be given all supervisory remedies that are necessary for the
exercise of their functions. Within the limits provided for in their national legal frameworks
they shall exercise such remedies:

(@ require the cessation of any practice or conduct that is contrary to the provisions of
Regulation(EU) No .../... [MiFIR] and the provisions adopted in the implementation
of this Directive and to desist from arepetition of that practice or conduct;

(b) request the freezing and/or the sequestration of assets;

(c) adopt any type of measure to ensure that investment firms and regulated markets
continue to comply with legal requirements;

(d) require the suspension of trading in afinancial instrument;

(e) require the removal of a financial instrument from trading, whether on a regulated

market or under other trading arrangements;

) request any person that has provided information in accordance with Article 71(2) (i)
to subsequently take steps to reduce the size of the position or exposure;

(9 limit the ability of any person or class of persons from entering into a commodity
derivative , including by introducing non-discriminatory limits on positions or the
number of such derivative contracts per underlying which any given class of persons
can enter into over a specified period of time, when necessary to ensure the integrity
and orderly functioning of the affected markets,

(h) issue public notices.

W 2004/39/EC
= new

Article 7354

Administrative sanctions

Sal Member States shall enwre=m=een¥%m%%q$
meﬁbneﬁeﬁal%a# that E>the|r competent authorltles may<: take the approprlate

admlnlstratlve = sanctions and < measures €a
3 : pensible where the prOVISIOI'lS':> of Regulatlon (EU) No I
(MlFI R) or the natlonal prowsons = adopted in the implementation of this Directive have
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not been complied with:  , and < shall ensure that = they are applied. << Member States
shall ensure that these measures are effective, proportionate and dissuasive.

| 0 new |

2. Member States shall ensure that where obligations apply to investment firms and market
operators, in case of a breach, administrative sanctions and measures can be applied to the
members of the investment firms and market operators management body, and any other
natural or legal personswho, under national law, are responsible for a violation.

| W 2004/39/EC |

| ¥ 2010/78/EU Art. 6.18
34. Member States shall provide ESMA annualy with aggregated information about all

administrative measures and sanctions imposed in accordance with paragraphs 1 and 2.

56. Where a published sanction relates to an investment firm authorised in accordance with
this Directive, ESMA shall add a reference to the published sanction in the register of
investment firms established under Article 5(3).

4 new

Article 74
Publication of sanctions

Member States shall provide that the competent authority publishes any sanction or measure
that has been imposed for breaches of the provisions of Regulation (EU) No .../... (MIFIR) or
of the national provisions adopted in the implementation of this Directive without undue
delay including information on the type and nature of the breach and the identity of persons
responsible for it, unless such disclosure would seriously jeopardise the financial markets.
Where the publication would cause a disproportionate damage to the parties involved,
competent authorities shall publish the sanctions on an anonymous basis.

Article 75

Breach of authorisation requirement and other breaches
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1. This Article shall apply to the following:

@

(b)

(©

(d)

(€)

(f)

(9

(h)

()

(k)

(N

performing investment services or activities as a regular occupation or business on a
professional basis without obtaining authorisation in breach of Article 5;

acquiring, directly or indirectly, a qualifying holding in an investment firm or further
increasing, directly or indirectly, such a qualifying holding in an investment firm as a
result of which the proportion of the voting rights or of the capital held would reach
or exceed 20 %, 30 % or 50 % or so that the investment firm would become its
subsidiary (hereinafter referred to as the proposed acquisition), without notifying in
writing the competent authorities of the investment firm in which the acquirer is
seeking to acquire or increase a qualifying holding in breach of the first subparagraph
of Article 11(2);

disposing, directly or indirectly, of a qualifying holding in an investment firm or
reducing a qualifying holding so that the proportion of the voting rights or of the
capital held would fall below 20 %, 30 % or 50 % or so that the investment firm
would cease to be a subsidiary, without notifying in writing the competent
authorities, in breach of the second subparagraph of Article 11(1);

an investment firm having obtained an authorisation through false statements or any
other irregular means in breach of Article 8(b);

an investment firm failing to comply with requirements applicable to the
management body in accordance with Article 9(1);

the management body of an investment firm failing to perform its duties in
accordance with Article 9(6);

an investment firm, on becoming aware of any acquisitions or disposals of holdings
in their capital that cause holdings to exceed or fall below one of the thresholds
referred to in Article 11(1), failing to inform the competent authorities of those
acquisitions or disposalsin breach of the first subparagraph of Article 11(3);

an investment firm failing to, at least once a year, inform the competent authority of
the names of shareholders and members possessing qualifying holdings and the sizes
of such holdingsin breach of the second subparagraph of Article 11(3);

an investment firm failing to have in place an organisational requirement imposed in
accordance with the national provisions implementing Article 16 and 17;

an investment firm failing to identify, prevent, manage and disclose conflicts of
interests in accordance with the national provisions implementing Article 23;

aMTF or an OTF failing to establish rules, procedures and arrangements or failing to
comply with instructions in accordance with the national provisions implementing
Articles 18, 19 and 20;

an investment firm repeatedly failing to provide information or reports to clients and

to comply with obligations on the assessment of suitability or appropriateness in
accordance with the national provisions implementing Articles 24 and 25;
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(m)

(n)

(0)

(P)

(@

(r)

(9

(t)

(u)

(v)

(w)

)

(v)

@)

an investment firm accepting or receiving fees, commissions or any monetary benefit
in contravention of the national provisions implementing Article 19 (5) and (6);

an investment firm repeatedly failing to obtain the best possible result for clients
when executing orders and failing to establish arrangements in accordance with
national provisions implementing Article 27 and Article 28;

operating a regulated market without obtaining authorisation in breach of Article 47;

the management body of a market operator failing to perform its duties in accordance
with Article 48(6);

a regulated market or a market operator failing to have in place arrangements,
systems, rules and procedures and to have available sufficient financial resources in
accordance with national provisions implementing Article 50;

aregulated market or a market operator failing to have in place systems, procedures,
arrangements and rules or failing to grant access to data in accordance with national
rules implementing Article 51,

a regulated market, a market operator or an investment firm repeatedly failing to
make public information in accordance with Articles 3, 5, 7 or 9 of Regulation (EU)
No (EV) .../... [MiFIR];

an investment firm repeatedly failing to make public information in accordance with
Articles 13, 17, 19 and 20 of Regulation (EU) No .../... [MiFIR];

an investment firm repeatedly failing to report transactions to competent authorities
in accordance with Article 23 of Regulation (EU) No .../... [MiFIR];

afinancia counterparty and a non financial counterparty failing to trade derivatives
on trading venues in accordance with Article 24 of Regulation (EU) No .../...
[MiFIR];

a central counterparty failing to grant access to its clearing services in accordance
with Article 28 of Regulation (EU) No .../... [MIFIR];

aregulated market, a market operator or an investment firm failing to grant access to
its trade feeds in accordance with Article 29 of Regulation (EU) No .../... [MiFIR];

a person with proprietary rights to benchmarks failing to grant access to a benchmark
in accordance with Article 30 of Regulation (EU) No .../... [MiFIR];

an investment firm marketing, distributing or selling financial instruments or
performing a type of financial activity or adopting a practice in contravention of
prohibitions or restrictions imposed based on Article 32 of Regulation (EU) No
...l... [MiFIR].

2. Member States shall ensure that in the cases referred to in paragraph 1, the administrative
sanctions and measures that can be applied include at |east the following:

@

a public statement, which indicates the natural or legal person and the nature of the
breach;
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(b)

(©

(d)

(€)

(f)

(9

an order requiring the natural or legal person to cease the conduct and to desist from
arepetition of that conduct;

in case of an investment firm, withdrawa of the authorisation of the institution in
accordance with Article 8;

a temporary ban against any member of the investment firm's management body or
any other natural person, who is held responsible, to exercise functions in investment
firms;

in case of alegal person, administrative pecuniary sanctions of up to 10 % of the
total annual turnover of the legal person in the preceding business year; where the
legal person isasubsidiary of a parent undertaking, the relevant total annual turnover
shall be the total annual turnover resulting from the consolidated account of the
ultimate parent undertaking in the preceding business year;

in case of a natural person, administrative pecuniary sanctions of up to 5 000 000
EUR, or in the Member States where the Euro is not the official currency, the
corresponding value in the national currency on the date of entry into force of this
Directive;

administrative pecuniary sanctions of up to twice the amount of the benefit derived
from the violation where that benefit can be determined.

Where the benefit derived from the violation can be determined, Member States shall ensure
that the maximum level is no lower than twice the amount of that benefit.

Article 76

Effective application of sanctions

1. Member States shall ensure that when determining the type of administrative sanctions or
measures and the level of administrative pecuniary sanctions, the competent authorities shall
take into account all relevant circumstances, including:

a)
b)

<)

d)

f)

the gravity and the duration of the breach;
the degree of responsibility of the responsible natural or legal person;

the financial strength of the responsible natural or legal person, as indicated by the
total turnover of the responsible legal person or the annual income of the responsible
natural person;

the importance of profits gained or losses avoided by the responsible natural or legal
person, insofar as they can be determined;

the losses for third parties caused by the breach, insofar as they can be determined,;

the level of cooperation of the responsible natural or legal person with the competent
authority;
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0) previous violations by the responsible natural or legal person.

2. ESMA shall issue guidelines addressed to competent authorities in accordance with Article
16 of Regulation No (EU) 1095/2010 on types of administrative measures and sanctions and
level of administrative pecuniary sanctions.
Article 77
Reporting of breaches

1. Member States shall ensure that competent authorities establish effective mechanisms to
encourage reporting of breaches of the provisions of Regulation .../... (MIFIR) and of
national provisions implementing this Directive to competent authorities.

Those arrangements shall include at |east:
€) specific procedures for the receipt of reports and their follow-up;

(b) appropriate protection for employees of financial institutions who denounce breaches
committed within the financial institution;

(c) protection of personal data concerning both the person who reports the breaches and
the natural person who is allegedly responsible for a breach, in compliance with the
principleslaid down in Directive 95/46/EC.

2. Member States shall require financia institutions to have in place appropriate procedures
for their employeesto report breaches internally trough a specific channel.
Article 78
Submitting information to ESMA in relation to sanctions

1. Member States shall provide ESMA annually with aggregated information regarding all
administrative measures or administrative sanctions imposed in accordance with Article 73.
ESMA shall publish thisinformation in an annual report.

2. Where the competent authority has disclosed an administrative measure or administrative
sanction to the public, it shall contemporaneously report that fact to ESMA. Where a
published administrative measure or administrative sanction relates to an investment firm,
ESMA shall add a reference to the published sanction in the register of investment firms
established under Article 5(3).

3. ESMA shall develop draft implementing technical standards concerning the procedures and
forms for submitting information as referred to in this Article.

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

ESMA shall submit those draft implementing technical standards to the Commission by [XX].
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WV 2004/39/EC (adapted)
= new

Article 7952
Right of appeal

1. Member States shall ensure that any decision taken = under the provisions of Regulation
(EU) No .../... (MIFIR) or < under laws, regulations or administrative provisions adopted in
accordance with this Directive is properly reasoned and is subject to the right X> of appeal
before a tribunal <Xl By s, The right > of appeal before a tribunal <X] tg
apply-te-the-courts shall dso apply where, in respect of an application for authorisation which
provides all the information required, no decision is taken within six months of its
submission.

2. Member States shall provide that one or more of the following bodies, as determined by
national law, > aso <] may, in the interests of consumers and in accordance with national
law, take action before the courts or competent administrative bodies to ensure that
= Regulation (EU) No .../... [MIFIR] and < the national provisions for the implementation
of this Directive are applied:

(@ public bodies or their representatives,
(b) consumer organisations having a legitimate interest in protecting consumers;
(c) professional organisations having a legitimate interest in acting to protect their
members.
Article 8053

Extra-judicial mechanism for investors complaints

1. Member States shall eneedrage = ensure < the setting-up of efficient and effective
complaints and redress procedures for the out-of-court settlement of consumer disputes
concerning the provision of investment and ancillary services provided by investment firms,
using existing bodies where appropriate. & Member States shall further ensure that all
investment firms adhere to one or more such bodies implementing such complaint and redress
procedures. <

' a5 = actlvely
cooperate W|th their counterparts in other Member States in the resol utlon of cross-border
disputes. <

| ¥ 2010/78/EU Art. 6.19

3. The competent authorities shall notify ESMA of the complaint and redress procedures
referred to in paragraph 1 which are available under its jurisdictions.
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ESMA shall publish and keep up-to-date alist of al extra-judicial mechanisms on its website.

\V 2004/39/EC (adapted)
= New

Article 8154

Professional secrecy

1. Member States shall ensure that competent authorities, all persons who work or who have
worked for the competent authorities or entities to whom tasks are delegated pursuant to
Article 69(2)482, as well as auditors and experts instructed by the competent authorities, are
bound by the obligation of professional secrecy. X> They shal not divulge any <XI Ne
confldentlal mformatl on WhICh they may receive in the course of their duties may-be-dhvilged

A #eF, save in summary or aggregate form such that
|nd|V|duaI mvestment flrms market operators, regulated markets or any other person cannot
be identified, without prejudice to X> requirements of national <X] eases-eeveredby criminal
law or the other provisions of this Directive.

2. Where an investment firm, market operator or regulated market has been declared bankrupt
or is being compulsorily wound up, confidential information which does not concern third
parties may be divulged in civil or commercia proceedings if necessary for carrying out the
proceeding.

3. Without prejudice to B> requirements of national <X] eases-severedby crimina law, the
competent authorities, bodies or natural or legal persons other than competent authorities
which receive confidential information pursuant to this Directive may use it only in the
performance of their duties and for the exercise of their functions, in the case of the competent
authorities, within the scope of this Directive or, in the case of other authorities, bodies or
natural or legal persons, for the purpose for which such information was provided to them
and/or in the context of administrative or judicia proceedings specifically related to the
exercise of those functions. However, where the competent authority or other authority, body
or person communicating information consents thereto, the authority receiving the
information may use it for other purposes.

4. Any confidential information received, exchanged or transmitted pursuant to this Directive
shall be subject to the conditions of professional secrecy laid down in this Article.
Nevertheless, this Articleshall not prevent the competent authorities from exchanging or
transmitting confidential information in accordance with this Directive and with other
Directives applicable to investment firms, credit institutions, pension funds, UCITS, insurance
and reinsurance intermediaries, insurance undertakings regulated markets or market operators
or otherwise with the consent of the competent authority or other authority or body or natural
or legal person that communicated the information.

5. This Article shall not prevent the competent authorities from exchanging or transmitting in
accordance with national law, confidential information that has not been received from a
competent authority of another Member State.
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Article 8255
Relations with auditors

1. Member States shall provide, at least, that any person authorised within the meaning of
Eighth Council Directive 84/253/[EEC of 10 April 1984 on the approval of persons
responsible for carrying out the statutory audits of accounting documents®, performing in an
investment firm the task described in Article 51 of Fourth Council Directive 78/660/EEC of
25 July 1978 on the annual accounts of certain types of companies’’, Article37 of
Directive 83/349/EEC or Article 7332=0f Directive 85/63HEEC [X> 2009/65/EC <X] or any
other task prescribed by law, shall have a duty to report promptly to the competent authorities
any fact or decision concerning that undertaking of which that person has become aware
while carrying out that task and which isliable to:

(@ congtitute a material breach of the laws, regulations or administrative
provisions which lay down the conditions governing authorisation or which
specifically govern pursuit of the activities of investment firms;

(b) affect the continuous functioning of the investment firm;
(c) leadtorefusal to certify the accounts or to the expression of reservations.

That person shall also have a duty to report any facts and decisions of which the person
becomes aware in the course of carrying out one of the tasks referred to in the first
subparagraph in an undertaking having close links with the investment firm within which he
is carrying out that task.

2. The disclosure in good faith to the competent authorities, by persons authorised within the
meaning of Directive 84/253/EEC, of any fact or decision referred to in paragraph 1 shall not
constitute a breach of any contractual or legal restriction on disclosure of information and
shall not involve such personsin liability of any kind.

CHAPTERII

| ¥ 2010/78/EU Art. 6.20

COOPERATIONBETWEEN THE COMPETENT AUTHORITIESOF
THEMEMBER STATESAND WITH ESMA

| ¥ 2004/39/EC

Article 8356

Obligation to cooper ate

% OJL 126, 12.5.1984, p. 20.
> OJ L 222, 14.8.1978, p. 11. Directive as last amended by Directive 2003/51/EC of the European
Parliament and of the Council (OJL 178, 17.7.2003, p. 16).
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1. Competent authorities of different Member States shall cooperate with each other whenever
necessary for the purpose of carrying out their duties under this Directive, making use of their
powers whether set out in this Directive or in national law.

Competent authorities shall render assistance to competent authorities of the other Member
States. In particular, they shall exchange information and cooperate in any investigation or
supervisory activities.

| ¥ 2010/78/EU Art. 6.21(a)

In order to facilitate and accelerate cooperation, and more particularly exchange of
information, Member States shall designate a single competent authority as a contact point for
the purposes of this Directive. Member States shall communicate to the Commission, ESMA
and to the other Member States the names of the authorities which are designated to receive
requests for exchange of information or cooperation pursuant to this paragraph. ESMA shall
publish and keep up-to-date alist of those authorities on its website.

V' 2004/39/EC
= new

2. When, taking into account the situation of the securities markets in the host Member State,
the operations of a regulated market = an MTF, or an OTF < that has established
arrangements in a host Member State have become of substantial importance for the
functioning of the securities markets and the protection of the investors in that host Member
State, the home and host competent authorities of the regulated market shall establish
proportionate cooperation arrangements.

3. Member States shall take the necessary administrative and organisational measures to
facilitate the assistance provided for in paragraph 1.

Competent authorities may use their powers for the purpose of cooperation, even in cases
where the conduct under investigation does not constitute an infringement of any regulation in
forcein that Member State.

| ¥ 2010/78/EU Art. 6.21(b)

4. Where a competent authority has good reasons to suspect that acts contrary to the
provisions of this Directive, carried out by entities not subject to its supervision, are being or
have been carried out on the territory of another Member State, it shall notify the competent
authority of the other Member State and ESMA in as specific a manner as possible. The
notified competent authority shall take appropriate action. It shall inform the notifying
competent authority and ESMA of the outcome of the action and, to the extent possible, of
significant interim developments. This paragraph shal be without prejudice to the
competence of the notifying competent authority.

| 0 new

5. Without prejudice to paragraphs 1 and 4, competent authorities shall notify ESMA and
other competent authorities of the details of:
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(@ any requests to reduce the size of a position or exposure pursuant to Article
72(1) (f);

(b) any limits on the ability of persons to enter into an instrument pursuant to
Article 72(1)(g).

The notification shall include, where relevant, the details of the request pursuant to Article
72(1)(f) including the identity of the person or persons to whom it was addressed and the
reasons thereof, as well as the scope of the limits introduced pursuant to Article 72(1)(g)
including the person or class of persons concerned, the applicable financial instruments, any
quantitative measures or thresholds such as the maximum number of contracts persons can
enter into before alimit is reached, any exemptions thereto, and the reasons thereof.

The notifications shall be made not less than 24 hours before the actions or measures are
intended to take effect. In exceptional circumstances, a competent authority may make the
notification less than 24 hours before the measure is intended to take effect where it is not
possible to give 24 hours notice.

A competent authority of a Member State that receives notification under this paragraph may
take measures in accordance with Article 72(1)(f) or (g) where it is satisfied that the measure
IS necessary to achieve the objective of the other competent authority. The competent
authority shall also give notice in accordance with this paragraph where it proposes to take
measures.

When an action under (a) or (b) relates to wholesale energy products, the competent authority
shall aso notify the Agency for the Cooperation of Energy Regulators established under
Regulation (EC) No 713/2009.

6. In relation to emission allowances, competent authorities should cooperate with public
bodies competent for the oversight of spot and auction markets and competent authorities,
registry administrators and other public bodies charged with the supervision of compliance
under Directive 2003/87/EC in order to ensure that they can acquire a consolidated overview
of emission allowances markets.

\V 2004/39/EC

=, 2008/10/EC Art. 1.18(a)
=, 2008/10/EC Art. 1.18(b)
= new

-- (- mp%mentmg = The Commlseon shall be empowered to adopt del egated acts in
accordance with Article 94 concerning <= measures to establish the criteria under which the
operations of a regulated market in a host Member State could be considered as of substantial
importance for the functioning of the securities markets and the protection of the investorsin
that host Member State. -)2 H

148

EN



EN

WV 2010/78/EU Art. 6.21(c)
(adapted)
= New

e: ESMA may = shall &
develop draft |mpI ementl ng technlcal standards to eﬂablrsh standard forms, templates and
procedures for the cooperation arrangements referred to in paragraph 2.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <=

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

WV 2004/39/EC (adapted)
=, 2010/78/EU Art. 6.22(a)

Article 845%

=, 1. € A competent authority of one Member State may request the cooperation of the
competent authority of another Member State in a supervisory activity or for an on-the-spot
verification or in an investigation. In the case of investment firms that are remote members of
a regulated market the competent authority of the regulated market may choose to address
them directly, in which case it shall inform the competent authority of the home Member
State of the remote member accordingly.

Where a competent authority receives a request with respect to an on-the-spot verification or
an investigation, it shall, within the framework of its powers:

&) carry out the verifications or investigations itself; e
(b) alow the requesting authority to carry out the verification or investigation; et

(c) dlow auditorsor expertsto carry out the verification or investigation.

WV 2010/78/EU Art. 6.22(b)
(adapted)
= new

2. With the objective of converging supervisory practices, ESMA shall be able to participate
in the activities of the colleges of supervisors, including on-site verifications or investigations,
carried out jointly by two or more competent authorities in accordance with Article 21 of
Regulation (EU) No 1095/2010.

: ESMA gay = shal < develop
draft regulatory technlcal standards to spedfy the |nformat|on to be exchanged between
competent authorities when cooperating in supervisory activities, on-the-spot-verifications,
and investigations.
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= ESMA shall submit those draft regulatory technical standards to the Commission by [31
December 2016]. <

Power is delegated to the Commission to adopt the regulatory technical standards referred to
in the first subparagraph in accordance with the procedure laid down in Articles 10 to 14 of
Regulation. (EU) No 1095/2010.

gra) = 4. < ESMA may
= shall = develop draft |mplement|ng technlcal standards to establish standard forms,
templates and procedures for competent authorities to cooperate in supervisory activities, on-
site verifications, and investigations.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the firstthird subparagraph in accordance with Article15 of Regulation (EU) No
1095/2010.

| ¥ 2004/39/EC (adapted)

Article 8558
Exchange of information

1. Competent authorities of Member States having been designated as contact points for the
purposes of this Directive in accordance with Article 83(1)56£1 shall immediately supply one
another with the information required for the purposes of carrying out the duties of the
competent authorities, designated in accordance to Article 69(1)485, set out in the
provisions adopted pursuant to this Directive.

Competent authorities exchanging information with other competent authorities under this
Directive may indicate at the time of communication that such information must not be
disclosed without their express agreement, in which case such information may be exchanged
solely for the purposes for which those authorities gave their agreement.

2. The competent authority having been designated as the contact point may transmit the
information received under paragraph 1 and Articles 8255 and 9263 to the authorities referred
to in Article 7449. They shall not transmit it to other bodies or natural or legal persons
without the express agreement of the competent authorities which disclosed it and solely for
the purposes for which those authorities gave their agreement, except in duly justified
circumstances. In this last case, the contact point shall immediately inform the contact point
that sent the information.

3. Authorities as referred to in Article 7449 as well as other bodies or natural and lega
persons receiving confidential information under paragraph 1l of this Article or under
Articles 8255 and 9263 may use it only in the course of their duties, in particular:

(@ to check that the conditions governing the taking-up of the business of
investment firms are met and to facilitate the monitoring, on a non-
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consolidated or consolidated basis, of the conduct of that business, especialy
with regard to the capita adequacy requirements imposed by
Directive 93/6/EEC, administrative and accounting procedures and internal-
control mechanisms,

(b) to monitor the proper functioning of trading venues,

(c) toimpose sanctions;

(d) inadministrative appeals against decisions by the competent authorities;

() incourt proceedings initiated under Article 7952; e¢

(f) in the extrajudicial mechanism for investors complaints provided for in
Article 8053.

WV 2010/78/EU Art. 6.23(a)
(adapted)
= new

, . ESMA maay
|:> shaII <::| develop draft |mplement|ng technlcal standards to establlsh standard forms,
templates and procedures for the exchange of information.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

| ¥ 2010/78/EU Art. 6.23(b) |

5. Neither this Article nor Articles 8154 or 9263 shall prevent a competent authority from
transmitting to ESMA, the European Systemic Risk Board (hereinafter the ‘ESRB’), central
banks, the European System of Central Banks and the European Centra Bank, in their
capacity as monetary authorities, and, where appropriate, to other public authorities
responsible for overseeing payment and settlement systems, confidential information intended
for the performance of their tasks; likewise such authorities or bodies shall not be prevented
from communicating to the competent authorities such information as they may need for the
purpose of performing their functions provided for in this Directive.

| ¥ 2010/78/EU Art. 6.24 (adapted) |

Article 86
Binding mediation

X> 1. <XI The competent authorities may refer to ESMA situations where a request relating to
one of the following has been rejected or has not been acted upon within a reasonable time:
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&) to cary out a supervisory activity, an on-the-spot verification, or an
investigation, as provided for in Article 845%; e

(b) toexchangeinformation as provided for in Article 8558.

X> 2. <] In the situations referred to in the=fxst paragraph B> 1 <XI , ESMA may act in
accordance with Article 19 of Regulation (EU) No 1095/2010, without prejudice to the
possihilities for refusing to act on a request for information foreseen in Article 8759a and to
the possibility of ESMA acting in accordance with Article17 of Regulation (EU) No
1095/2010.

| ¥ 2004/39/EC

Article 8759
Refusal to cooperate
A competent authority may refuse to act on a request for cooperation in carrying out an

investigation, on-the-spot verification or supervisory activity as provided for in Article 885%
or to exchange information as provided for in Article 8558 only where:

(@) judicia proceedings have already been initiated in respect of the same actions
and the same persons before the authorities of the Member State addressed;

(be) fina judgment has already been delivered in the Member State addressed in
respect of the same persons and the same actions.

| ¥ 2010/78/EU Art. 6.25

In the case of such a refusal, the competent authority shall notify the requesting competent
authority and ESMA accordingly, providing as detailed information as possible.

| ¥ 2004/39/EC (adapted)

Article 8869
kater—autherity Ceonsultation prior to authorisation

1. The competent authorities of the other Member State involved shall be consulted prior to
granting authorisation to an investment firm which is X> one of the following <X :

&) asubsidiary of an investment firm or credit institution authorised in another
Member State; e¢
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(b) a subsidiary of the parent undertaking of an investment firm or credit
institution authorised in another Member State; et

(c) controlled by the same natural or legal persons as control an investment firm or
credit institution authorised in another Member State.

2. The competent authority of the Member State responsible for the supervision of credit
institutions or insurance undertakings shall be consulted prior to granting an authorisation to
an investment firm whichis:

& asubsidiary of a credit institution or insurance undertaking authorised in the

Cemmunity DO Union X1 ; e

(b) a subsidiary of the parent undertaking of a credit institution or insurance
undertaking authorised in the Semarmuriy DO Union <X ; ek

(c) controlled by the same person, whether natural or legal, who controls a credit
ingtitution or insurance undertaking authorised in the Cemmunity
> Union <X .

3. The relevant competent authorities referred to in paragraphs1 and 2 shall in particular
consult each other when assessing the suitability of the shareholders or members and the
reputation and experience of persons who effectively direct the business involved in the
management of another entity of the same group. They shall exchange all information
regarding the suitability of shareholders or members and the reputation and experience of
persons who effectively direct the business that is of relevance to the other competent
authorities involved, for the granting of an authorisation as well as for the ongoing assessment
of compliance with operating conditions.

WV 2010/78/EU Art. 6.26 (adapted)
= new

! . ESMA may
=> shaII <::| develop draft |mplement|ng technlcal standards to establlsh standard forms,
templates and procedures for the consultation of other competent authorities prior to granting
an authorisation.

= ESMA shall submit those draft implementing technical standards to the Commission by
[31 December 2016]. <

Power is conferred on the Commission to adopt the implementing technical standards referred
to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

WV 2004/39/EC
= hew

Article 8961

Powersfor host Member States
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1. Host Member States = shall provide that the competent authority < may, for statistical
purposes, require all investment firms with branches within their territories to report to them
periodically on the activities of those branches.

2. In discharging their responsibilities under this Directive, host Member States = shall
provide that the competent authority <= may require branches of investment firms to provide
the information necessary for the monitoring of their compliance with the standards set by the
host Member State that apply to them for the cases provided for in Article 37(8)32A8. Those
requirements may not be more stringent than those which the same Member State imposes on
established firms for the monitoring of their compliance with the same standards.

Article 9062
Precautionary measur esto be taken by host Member States

1. Where the competent authority of the host Member State has clear and demonstrable
grounds for believing that an investment firm acting within its territory under the freedom to
provide services is in breach of the obligations arising from the provisions adopted pursuant
to this Directive or that an investment firm that has a branch within itsterritory isin breach of
the obligations arising from the provisions adopted pursuant to this Directive which do not
confer powers on the competent authority of the host Member State, it shall refer those
findings to the competent authority of the home Member State.

| ¥ 2010/78/EU Art. 6.27(a)

If, despite the measures taken by the competent authority of the home Member State or
because such measures prove inadequate, the investment firm persists in acting in a manner
that is clearly prejudicia to the interests of host Member State investors or the orderly
functioning of markets, the following shall apply:

(@ after informing the competent authority of the home Member State, the
competent authority of the host Member State shall take all the appropriate
measures needed in order to protect investors and the proper functioning of the
markets, which shall include the possibility of preventing offending investment
firms from initiating any further transactions within their territories. The
Commission and ESMA shall be informed of such measures without delay;

(b) in addition, the competent authority of the host Member State may refer the
matter to ESMA, which may act in accordance with the powers conferred on it
under Article 19 of Regulation (EU) No 1095/2010.

| ¥ 2004/39/EC

2. Where the competent authorities of a host Member State ascertain that an investment firm
that has a branch within its territory is in breach of the legal or regulatory provisions adopted
in that State pursuant to those provisions of this Directive which confer powers on the host
Member State's competent authorities, those authorities shall require the investment firm
concerned to put an end to itsirregular situation.
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If the investment firm concerned fails to take the necessary steps, the competent authorities of
the host Member State shall take all appropriate measures to ensure that the investment firm
concerned puts an end to its irregular situation. The nature of those measures shall be
communicated to the competent authorities of the home Member State.

WV 2010/78/EU Art. 6.27(b)
(adapted)

WhereH, despite the measures taken by the host Member State, the investment firm persistsin
breaching the legal or regulatory provisions referred to in the first subparagraph in forcein the
host Member State, the = [X> competent authority of the host Member
State shaII <ZI %a} after mformmg the competent authority of the home Member State, the
6 al H take all the appropriate measures needed
in order to protect mvestors and the proper functioning of the markets. The Commission and
ESMA shall be informed of such measures without delay .;

In €53 addition, the competent authority of the host Member State may refer the matter to
ESMA, which may act in accordance with the powers conferred on it under Article 19 of
Regulation (EU) No 1095/2010.

WV 2004/39/EC
= hew

3. Where the competent authority of the host Member State of a regulated market, e an MTF
= or OTF < has clear and demonstrable grounds for believing that such regulated market, ef
MTF = or OTF < is in breach of the obligations arising from the provisions adopted
pursuant to this Directive, it shal refer those findings to the competent authority of the home
Member State of the regulated market or the MTF = or OTF < .

WV 2010/78/EU Art. 6.27(c)
(adapted)

Wherel, despite the measures taken by the competent authority of the home Member State or
because such measures prove inadequate, that regulated market or the MTF persists in acting
in a manner that is clearly prejudicial to the interests of host Member State investors or the
orderly functioning of markets, A # X> the competent authority of the
host Member State shall, <ZI ee} after |nform| ng the competent authority of the home Member
H take all the appropriate
measures needed in order to protect mvestors and the proper functioning of the markets,
which shall include the possibility of preventing that regulated market or the MTF from
making their arrangements available to remote members or participants established in the host
Member State. The Commission and ESMA shall be informed of such measures without
delay.;

In €b)-HA addition, the competent authority of the host Member State may refer the matter to
ESMA, which may act in accordance with the powers conferred on it under Article 19 of
Regulation (EU) No 1095/2010.

155

EN



EN

| ¥ 2004/39/EC

4. Any measure adopted pursuant to paragraphs 1, 2 or 3 involving sanctions or restrictions on
the activities of an investment firm or of a regulated market shall be properly justified and
communicated to the investment firm or to the regulated market concerned.

| ¥ 2010/78/EU Art. 6.28

Article 9162a
Cooper ation and exchange of information with ESM A

1. The competent authorities shall cooperate with ESMA for the purposes of this Directive, in
accordance with Regulation (EU) No 1095/2010.

2. The competent authorities shall, without delay, provide ESMA with al information
necessary to carry out its duties under this Directive and in accordance with Article 35 of
Regulation (EU) No 1095/2010.

| ¥ 2004/39/EC

CHAPTER 111

COOPERATIONWITH THIRD COUNTRIES

Article 9263

Exchange of information with third countries

WV 2010/78/EU Art. 6.29 (adapted)
= nNew

1. Member States and in accordance with Article 33 of Regulation (EU) No 1095/2010,
ESMA X>, <Xl may conclude cooperation agreements providing for the exchange of
information with the competent authorities of third countries only if the information disclosed
IS subject to guarantees of professional secrecy at least equivalent to those required under
Article 8154. Such exchange of information must be intended for the performance of the tasks
of those competent authorities.

a2 = Transfer < personal datato athird country = by a
M ember State shall be <in accordance with Chapter IV of Directive 95/46/EC.

= Transfers of personal data to athrid country by ESMA shall be in accordance with Article
9 of Regulation (EU) No 45/2001. <
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Member States and ESMA may also conclude cooperation agreements providing for the
exchange of information with third country authorities, bodies and natural or legal persons
responsible for one or more of the following:

@

(b)

(©

(d)

()

(f)

the supervision of credit ingtitutions, other financial institutions, insurance
undertakings and the supervision of financial markets;

the liguidation and bankruptcy of investment firms and other similar
procedures;

the carrying out of statutory audits of the accounts of investment firms and
other financial institutions, credit institutions and insurance undertakings, in
the performance of their supervisory functions, or which administer
compensation schemes, in the performance of their functions;

oversight of the bodies involved in the liquidation and bankruptcy of
investment firms and other similar procedures;

oversight of persons charged with carrying out statutory audits of the accounts
of insurance undertakings, credit institutions, investment firms and other
financial institutions;s

oversight of persons active on emission allowances markets for the purpose of
ensuring a consolidated overview of financial and spot markets.

The cooperation agreements referred to in the third subparagraph may be concluded only
where the information disclosed is subject to guarantees of professional secrecy at least
equivalent to those required under Article 8154. Such exchange of information shall be
intended for the performance of the tasks of those authorities or bodies or natural or legal
persons. = Where a cooperatioon agreement involves the transfer of personal data by a
Member State, it shall comply with Chapter IV of Directive 95/46/EC and with Regulation
(EC) N° 45/2001 in the case ESMA isinvolved in the transfer. <

| ¥ 2004/39/EC

2. Where the information originates in another Member State, it may not be disclosed without
the express agreement of the competent authorities which have transmitted it and, where
appropriate, solely for the purposes for which those authorities gave their agreement. The
same provision applies to information provided by third country competent authorities.
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TITLE VIIM
| 0 new
CHAPTER1
DELEGATEDACTS
Article 93
Delegated acts

The Commission shall be empowered to adopt delegated acts in accordance with Article 94
concerning Articles 2(3), 4(1), 4(2), 13(1), 16(12), 17(6), 23(3), 24(8), 25(6), 27(7), 28(3),
30(5), 32(3), 35(8), 44(4), 51(7), 52(6), 53(4), 59(3), 60(5) , 66(6), 66(7), 67(3), 67(7), 67(8),
68(5), 83(7) and 99(2).

Article 94
Exercise of the delegation

1 The power to adopt delegated acts is conferred on the Commission subject to the
conditions laid down in this Article.

2. The delegation of power referred to in Article 93 shal be conferred for an
indeterminate period of time from the date of entry into force of this Directive.

3. The delegation of powers referred to in Article 93 may be revoked at any time by the
European Parliament or by the Council. A decision of revocation shall put an end to
the delegation of the power specified in that decision. It shall take effect the day
following the publication of the decision in the Officia Journa of the European
Union or at a later date specified therein. It shall not affect the validity of any
delegated acts already in force.

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to
the European Parliament and to the Council.

5. A delegated act adopted pursuant to Article 93 shall enter into force only if no
objection has been expressed either by the European Parliament or the Council
within a period of 2 months of notification of that act to the European Parliament and
the Council or if, before the expiry of that period, the European Parliament and the
Council have both informed the Commission that they will not object. That period
shall be extended by 2 months at the initiative of the European Parliament or the
Council.
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CHAPTER 2

IMPLEMENTING ACTS

Article 95
Committee procedure

1. For the adoption of implementing acts under Article 41 and 60, the Commission shall be
assisted by the European Securities Committee established by Commission Decision
2001/528/EC*. That committee shall be a committee within the meaning of Regulation (EU)
No 182/2011%,

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall
apply, having regard to the provisions of Article 8 thereof.

CHAPTER 3

| ¥ 2004/39/EC

FINAL PROVISIONS

B OJL 191, 13.7.2001, p.45.
i OJL 55, 28.2.2011, p.13.

& 0311911372001 5 45
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| ¥ 2008/10/EC Art. 1.20(b)

Article 9665

Reportsand review

160

| ¥ 2006/3EC Art. 1.3
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1. Before [2 years following application of MiFID as specified in Article 97] the Commission
after consulting ESMA shall present areport to the European Parliament and the Council on:

@

(b)

(©
(d)

(€)

(f)

the functioning of organised trading facilities, taking into account supervisory
experiences acquired by competent authorities, the number of OTFs authorised in the
EU and their market share;

the functioning of the regime for SME growth markets, taking into account the
number of MTFs registered as SME growth markets, numbers of issuers present on
these, and relevant trading volumes,

the impact of requirements regarding automated and high-frequency trading;

the experience with the mechanism for banning certain products or practices, taking
into account the number of times the mechanisms have been triggered and their
effects;

the impact of the application or limits or alternative arrangements on liquidity,
market abuse and orderly pricing and settlement conditions in commodity derivatives
markets;

the functioning of the consolidated tape established in accordance with Title V, in
particular the availability of post-trade information of a high quality in a consolidated
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format capturing the entire market in accordance with user-friendly standards at a
reasonable cost. In order to ensure the quality and the accessibility of consolidated
post-trade information, the Commission shall submit its report accompanied, if
appropriate, by a legidative proposal for the establishment of a single entity

operating a consolidated tape

EN

W 2004/39/EC
=>»; Corrigendum, OJ L 045,

16.2.2005, p. 18

61
62

=, OJL 145, 30.4.2004, p. 1. €
=, OJL 145, 30.4.2004, p. 1. €
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| ¥ 2004/39/EC

Article 979

Transposition

| 8 new

1. Member States shall adopt and publish, by [....] at the latest, the laws, regulations and
administrative provisions necessary to comply with this Directive. They shall forthwith
communicate to the Commission the text of those provisions and a correlation table between
those provisions and this Directive.

When Member States adopt those provisions, they shall contain areference to this directive or
be accompanied by such a reference on the occasion of their official publication. Member
States shall determine how such reference is to be made. They shall aso include a statement
that references in existing laws, regulations and administrative provisions to the directives
repealed by this directive shall be construed as references to this Directive. Member States
shall determine how such reference is to be made and how that statement is to be formulated.

Members States shall apply these measures from [...] except for the provisions transposing
Article 67(2) which shall apply from [2 years after the application date for the rest of the
Directive].

2. Member States shall communicate to the Commission and ESMA the text of the main
provisions of national law which they adopt in the field covered by this Directive.

| ¥ 2006/3EC Art. 1.5

64 >, OJL 145, 30.4.2004, p. 1. €
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4 new

Article 98
Repeal

Directive 2004/39/EC together with its successive amendments are repealed with effect from
[...]. References to the Directive 2004/39/EC or to Directive 93/22/EEC shall be construed as
references to this Directive. References to terms defined in, or Articles of, Directive
2004/39/EC or Directive 93/22/EEC shall be construed as references to the equivalent term
defined in, or Article of, this Directive.

Article 99
Transitional provisions

1. Existing third country firms shall be able to continue to provide services and activities in
Member States, in accordance with national regimes until [4 years after the entry into force of
this directive].

2. The Commission shall be empowered to adopt delegated acts in accordance with Article 94
to extend the period of application of paragraph 1, taking into account the equivalence
decisions already adopted by the Commission in accordance with Article 41 (3) and expected
developments in the regul atory and supervisory framework of third countries.

| W 2004/39/EC (adapted)

Article 10042
Entry into force

This Directive shall enter into force on the day—et > twentieth day following that of <X] its
publication in the Official Journal of the European Union.

Article 10123
Addressees

This Directive is addressed to the Member States.
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ANNEX |

LIST OF SERVICESAND ACTIVITIES AND FINANCIAL INSTRUMENTS

SECTIONA

Investment services and activities

(1) Reception and transmission of ordersin relation to one or more financial instruments;z
(2) Execution of orders on behalf of clients;z

(3) Dealing on own account;s

(4) Portfolio management;s

(5) Investment advice;=

(6) Underwriting of financial instruments and/or placing of financial instruments on a firm
commitment basis;:

(7) Placing of financial instruments without a firm commitment basis;

(8) Operation of Multilateral Trading Facilities;z

4 new

(9) Safekeeping and administration of financial instruments for the account of clients,
including custodianship and related services such as cash/collateral management;

(10) Operation of Organised Trading Facilities.

\V 2004/39/EC (adapted)
= New

SECTION B

Ancillary services

(1) Granting credits or loans to an investor to alow him to carry out a transaction in one or
more financial instruments, where the firm granting the credit or loan is involved in the
transaction,

(263} Advice to undertakings on capital structure, industrial strategy and related matters and
advice and services relating to mergers and the purchase of undertakings;
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(Y4 Foreign exchange services where these are connected to the provision of investment
services;

(4E5) Investment research and financial analysis or other forms of general recommendation
relating to transactions in financial instruments,

(5)£6} Servicesrelated to underwriting.

(6)EA Investment services and activities as well as ancillary services of the type included
under Section A or B of Annex 1 related to the underlying of the derivatives included under
Section C — 5, 6, 7 and 10 - where these are connected to the provision of investment or
ancillary services.

SECTION C

Financial Instruments

(1) Transferable securities;

(2) Money-market instruments;

(3) Unitsin collective investment undertakings,

(4) Options, futures, swaps, forward rate agreements and any other derivative contracts
relating to securities, currencies, interest rates or yields, = emission allowances <= or other
derivatives instruments, financial indices or financia measures which may be settled
physically or in cash;

(5 Options, futures, swaps, forward rate agreements and any other derivative contracts
relating to commodities that must be settled in cash or may be settled in cash at the option of
one of the parties £otherwise than by reason of a default or other termination event};

(6) Options, futures, swaps, and any other derivative contract relating to commodities that can
be physically settled provided that they are traded on aregulated market =/, OTF, < ardfor an
MTF,;

(7) Options, futures, swaps, forwards and any other derivative contracts relating to
commodities, that can be physically settled not otherwise mentioned in C.6 and not being for
commercia purposes, which have the characteristics of other derivative financia instruments,
having regards to whether, inter alia, they are cleared and settled through recognised clearing
houses or are subject to regular margin calls;

(8) Derivative instruments for the transfer of credit risk;
(9) Financial contracts for differences.

(10) Options, futures, swaps, forward rate agreements and any other derivative contracts
relating to climatic variables, freight rat : nees or inflation rates or other
officia economic statistics that must be settled in cash or may be settled in cash at the option
of one of the parties {otherwise than by reason of a default or other termination event}, as well
as any other derivative contracts relating to assets, rights, obligations, indices and measures
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not otherwise mentioned in this Section, which have the characteristics of other derivative
financia instruments, having regard to whether, inter aia, they are traded on a regulated
market =, OTF, < or an MTF, are cleared and settled through recognised clearing houses or
are subject to regular margin calls.

| 0 new

(11) Emission alowances consisting of any units recognised for compliance with the
requirements of Directive 2003/87/EC (Emissions Trading Scheme)

SECTION D

List of Data Reporting Services

(1) Operating an approved publication arrangement;

(2) Operating a consolidated tape provider;

(3) Operating an approved reporting mechanism.

WV 2004/39/EC (adapted)
= nNew
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ANNEX 11
PROFESSIONAL CLIENTSFOR THE PURPOSE OF THISDIRECTIVE

Professional client is a client who possesses the experience, knowledge and expertise to make
its own investment decisions and properly assess the risks that it incurs. In order to be
considered a professional client, the client must comply with the following criteria:

|. CATEGORIES OF CLIENT WHO ARE CONSIDERED TO BE PROFESSIONALS

The following should all be regarded as professionals in all investment services and activities
and financial instruments for the purposes of the Directive.

(1) Entities which are required to be authorised or regulated to operate in the
financia markets. The list below should be understood as including all
authorised entities carrying out the characteristic activities of the entities
mentioned: entities authorised by a Member State under a Directive, entities
authorised or regulated by a Member State without reference to a Directive,
and entities authorised or regulated by a non-Member State:

(@ Creditinstitutions;

(b) Investment firms;

(c) Other authorised or regulated financia institutions;
(d) Insurance companies;

(e) Collective investment schemes and management companies of such
schemes;

(f)  Pension funds and management companies of such funds;
(99 Commodity and commodity derivatives dealers;
(h) Locals,

(i)  Other institutional investors;

(2) Large undertakings meeting two of the following size requirements on a

company basis:

— balance shest EUR 20000000;
total:

— net turnover: EUR 40000000+
— own funds; EUR 2000000+
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(3) National and regional governments, X> including <XI public bodies that
manage public debt B> at national or regional level <X , Centra Banks,
international and supranational institutions such as the World Bank, the IMF,
the ECB, the EIB and other similar international organisations.

(4) Other institutional investors whose main activity is to invest in financia
instruments, including entities dedicated to the securitisation of assets or other
financing transactions.

The entities mentioned above are considered to be professionals. They must however be
allowed to request non-professional treatment and investment firms may agree to provide a
higher level of protection. Where the client of an investment firm is an undertaking referred to
above, the investment firm must inform it prior to any provision of services that, on the basis
of the information available to the firm, the client is deemed to be a professional client, and
will be treated as such unless the firm and the client agree otherwise. The firm must also
inform the customer that he can request a variation of the terms of the agreement in order to
secure a higher degree of protection.

It is the responsibility of the client, considered to be a professional client, to ask for a higher
level of protection when it deemsit is unable to properly assess or manage the risks involved.

This higher level of protection will be provided when a client who is considered to be a
professional enters into a written agreement with the investment firm to the effect that it shall
not be treated as a professional for the purposes of the applicable conduct of business regime.
Such agreement should specify whether this applies to one or more particular services or
transactions, or to one or more types of product or transaction.

[1. CLIENTSWHO MAY BE TREATED AS PROFESSIONAL S ON REQUEST
I1.1. Identification criteria

Clients other than those mentioned in section |, including public sector bodies X> local public
authorities, municipalities <XI and private individual investors, may aso be allowed to waive
some of the protections afforded by the conduct of business rules.

Investment firms should therefore be allowed to treat any of the above clients as professionals
provided the relevant criteria and procedure mentioned below are fulfilled. These clients
should not, however, be presumed to possess market knowledge and experience comparable
to that of the categories listed in Ssection I.

Any such waiver of the protection afforded by the standard conduct of business regime shall
be considered valid only if an adequate assessment of the expertise, experience and
knowledge of the client, undertaken by the investment firm, gives reasonable assurance, in
light of the nature of the transactions or services envisaged, that the client is capable of
making his own investment decisions and understanding the risksinvolved.

The fitness test applied to managers and directors of entities licensed under Directives in the
financial field could be regarded as an example of the assessment of expertise and knowledge.
In the case of small entities, the person subject to the above assessment should be the person
authorised to carry out transactions on behalf of the entity.
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In the course of the above assessment, as a minimum, two of the following criteria should be
satisfied:

- the client has carried out transactions, in significant size, on the relevant market at an
average frequency of 10 per quarter over the previous four quarters,

- the size of the client's financial instrument portfolio, defined as including cash
deposits and financial instruments exceeds EUR 500000,

- the client works or has worked in the financial sector for at least one year in a
professional position, which requires knowledge of the transactions or services
envisaged.

= Member States may adopt specific criteria for the assessment of the expertise and
knowledge of municipalities and local public authorities requesting to be treated as
professional clients. These criteria can be alternative or additional to the ones listed in the
previous paragraph. <

I1.2. Procedure

The clients defined above may waive the benefit of the detailed rules of conduct only where
the following procedure is followed:

— they must state in writing to the investment firm that they wish to be treated as a
professional client, either generally or in respect of a particular investment service or
transaction, or type of transaction or product,

- the investment firm must give them a clear written warning of the protections and
investor compensation rights they may lose,

- they must state in writing, in a separate document from the contract, that they are
aware of the consequences of 1osing such protections.

Before deciding to accept any request for waiver, investment firms must be required to take
all reasonable steps to ensure that the client requesting to be treated as a professional client
meets the relevant requirements stated in Section 11.1 above.

However, if clients have aready been categorised as professionals under parameters and
procedures similar to those above, it is not intended that their relationships with investment
firms should be affected by any new rules adopted pursuant to this Annex.

Firms must implement appropriate written internal policies and procedures to categorise
clients. Professional clients are responsible for keeping the firm informed about any change,
which could affect their current categorisation. Should the investment firm become aware
however that the client no longer fulfils the initial conditions, which made him eligible for a
professional treatment, the investment firm must take appropriate action.
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LEGISLATIVE FINANCIAL STATEMENT

to be used for any proposal or initiative submitted to the legidative authority

(Articles 28 of the Financial Regulation and 22 of the implementing rules)

FRAMEWORK OF THE PROPOSAL/INITIATIVE
1.1. Titleof the proposal/initiative

1.2. Policy area(s) concerned in the ABM/ABB structure
1.3. Nature of the proposal/initiative

1.4. Objective(s)

1.5. Groundsfor the proposal/initiative

1.6. Duration and financial impact

1.7. Management method(s) envisaged

MANAGEMENT MEASURES
2.1. Monitoring and reporting rules
2.2. Management and control system

2.3. Measuresto prevent fraud and irregularities

ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget line(s)
affected

3.2. Estimated impact on expenditure

3.2.1. Summary of estimated impact on expenditure

3.2.2. Estimated impact on operational appropriations

3.2.3. Estimated impact on appropriations of an administrative nature
3.2.4. Compatibility with the current multiannual financial framework
3.2.5. Third-party participation in financing

3.3. Estimated impact on revenue
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1.2

13.

14.

141

14.2.

LEGISLATIVE FINANCIAL STATEMENT FOR PROPOSALS

FRAMEWORK OF THE PROPOSAL/INITIATIVE

Title of the proposal/initiative

Directive of the European Parliament and of the Council amending Directive 2004/39/EC on
the Markets in Financial Instruments Directive (MiFID)

Regulation of the European Parliament and of the Council on the Markets in Financial
Instruments

Policy area(s) concerned in the ABM/ABB structure®

Internal Market — Financial markets

Natur e of the proposal/initiative
The proposal/initiative relates to a new action

O Th%6proposallinitialive relates to a new action following a pilot project/preparatory
action

0] The proposal/initiative relates to the extension of an existing action
[0 The proposal/initiative relates to an action redirected towar ds a new action
Objectives

The Commission’'s multiannual strategic objective(s) targeted by the proposal/initiative

Strengthen investor confidence; reduce the risks of market disorder; reduce systemic risks; and
increase efficiency of financial markets and reduce unnecessary costs for participants.

Soecific objective(s) and ABM/ABB activity(ies) concerned

Specific objective No..

In the light of the general objectives above, the following specific objectives are relevant:

- Ensure alevel playing field between market participants,

- Increase market transparency for market participants;

65
66

ABM: Activity-Based Management — ABB: Activity-Based Budgeting.
Asreferred to in Article 49(6)(a) or (b) of the Financial Regulation.
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14.4.

- Reinforce transparency towards and powers of regulators in key areas and increase
coordination at European level;

- Raise investor protection

- Address organisational deficiencies and excessive risk taking or lack of control by
investment firms and other market participants

ABM/ABB activity(ies) concerned

Expected result(s) and impact

Specify the effects which the proposal/initiative should have on the beneficiaries/groups targeted.

The proposa aims at:

- regulating appropriately all market and trading structures taking into account the needs of
smaller participants, especialy SMEs

- setting up relevant framework around new trading practices

- improving trade transparency for market participants on equities and increase it for non
equities market

- reinforcing transparency towards and powers of regulators

- improving consistency in the implementation of rules and coordination in supervision by
national regulators

- improving transparency and oversight of commodities derivatives markets
- reinforcing regulation on products, services and services providers when needed
- strengthening the rules of business conducts of investment firms

- making organizational requirements for investment firms more strict

Indicators of results and impact

Soecify the indicators for monitoring implementation of the proposal/initiative.

. A report assessing the impact on the market of the new Organised Trading Facilities and
the supervisory experiences acquired by regulators; impact indicators should be the number of
Organised Trading Facilities licensed in the EU; the trading volume generated by them per
financial instrument as opposed to other venues and particular over the counter trading;

. a report on the progress made in moving trading in standardised OTC derivatives to
exchanges or electronic trading platforms; impact indicators should be the number of facilities
engaging in OTC derivatives trading; and the trading volume of exchanges and platforms in
OTC derivatives as opposed to volume remaining over the counter;
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. a report on the functioning in practice of the tailor-made regime for SME markets;
impact indicators should be the number of MTFs which have registered as SME growth
market, the number of issuers choosing to have their financial instruments traded on the new
designated SME growth market; and the change in trading volume in SME issuers following
implementation of the MiFID Review;

. a report on the impact in practice of the newly introduced requirements regarding
automated and high-frequency trading; impact indicators should be the number of high-
frequency firms newly authorised; and the number of cases of disorderly trading (if any)
perceived to be related to high-frequency trading;

. a report on the impact in practice of the newly designed transparency rules in equities
trading; impact indicators should be the percentage of trading volume being executed
following pre-trade transparent rules as opposed to dark orders; and the development in
trading volume and transparency levelsin equity like instruments other than shares;

. a report on the impact in practice of the newly designed transparency rules in bonds,
structured products and derivatives trading; impact indicators for these two reports should be
the size of spreads designated market-makers offer following implementation of the new
transparency rules, and associated with that the development in costs of trading for
instruments of various liquidity levels across the different asset classes;

. areport on the functioning of the consolidated tape in practice; impact indicators should
be the number of providers offering the service of a consolidated tape; and the percentage of
trading volume they cover and the reasonableness of the prices they charge;

. areport on the experience with the mechanism for banning certain products or practices;
impact indicators should be the number of times the banning mechanisms have been utilised;
and the effectiveness of such bansin practice;

. areport on the impact of the proposed measures in the commodity derivatives markets;
impact indicator should be the change in price volatility on commodity derivatives markets
following implementation of the MiFID Review;

. a report on the experience with the third country regime and a stock-taking of number
and type of third country participants granted access; impact indicators should be the uptake of
third country firms of the new regime; and the supervisory experiences in practice with such
firms; and

. a report on experiences regarding the measures designed to strengthen investor
protection; impact indicators should be the development of retail participation in trading of
financial instruments following implementation of the MiFID Review; and the number and
severity of cases where investors, in general, and retail investor, in particular, have suffered
losses.
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15.

151.

152

153.

Groundsfor the proposal/initiative

Requirement(s) to be met in the short or long term

Short term, as aresult of the implementation of the directive/regulation in Member States:

- All market and trading structures taking into account the needs of smaller participants,
especially SMEs, would be properly regulated

- New trading practices such as high frequency trading would be properly regulated

- Improved trade transparency for market participants on equities and increased transparency
for non equities market

- Reinforced transparency towards and powers of regulators

- Improved consistency in the implementation of rules and coordination in supervision by
national regulators

- Improved transparency and oversight of commodities derivatives markets
- Reinforced regulation on products, services and services providers when needed
- Strengthened conduct of business rules of investment firms

- Strengthened organizational requirements o investment firms

Added value of EU involvement

Most of the issues covered by the revision are already covered by the acquis and MiFID today.
Further, financial markets are inherently cross-border in nature and are becoming more so.
International markets require international rules to the furthest extent possible. The conditions
according to which firms and operators can compete in this context, whether it concerns rules
on pre and post-trade transparency, investor protection or the assessment and control of risks
by market participants need to be common across borders and are all at the core of MiFID
today. Action is now required at European level in order to update and modify the regulatory
framework laid out by MiFID in order to take into account developments in financial markets
since its implementation.

Lessons learned from similar experiencesin the past

The Markets in Financial Instruments Directive (MiFID), applied since November 2007, is a
core pillar in EU financial market integration. The result after 3.5 years in force is more
competition between venues in the trading of financia instruments, and more choice for
investors in terms of service providers and available financial instruments, progress which has
been compounded by technological advances.

However, some problems have surfaced. First, the more competitive landscape has given rise
to new challenges. The benefits from this increased competition have not flowed equally to al
market participants and have not always been passed on to the end investors, retail or
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154.

1.6.

wholesale. The market fragmentation implied by competition has also made the trading
environment more complex, especially in terms of collection of trade data. Second, market and
technological developments have outpaced various provisionsin MiFID. The common interest
in a transparent level playing-field between trading venues and investment firms risks being
undermined. Third, the financial crisis has exposed weaknesses in the regulation of
instruments other than shares, traded mostly between professional investors. Previously held
assumptions that minimal transparency, oversight and investor protection in relation to this
trading is more conducive to market efficiency no longer hold. Eventually, rapid innovation
and growing complexity in financial instruments underline the importance of up-to-date, high
levels of investor protection. While largely vindicated amid the experience of the financial
crisis, the comprehensive rules of MiFID nonetheless exhibit the need for targeted but
ambitious improvements.

Coherence and possible synergy with other relevant instruments

The identified objectives are coherent with the EU's fundamental goas of promoting a
harmonised and sustainable development of economic activities, a high degree of
competitiveness, and a high level of consumer protection, which includes safety and economic
interests of citizens (Article 169 TFEU).

These objectives are also consistent with the reform programme proposed by the European
Commission in its Communication Driving European Recovery. More recently in the
Commission Communication of 2 June 2010 on "Regulating Financial Services for
Sustainable Growth" the Commission indicated that it would propose appropriate revision of
the MiFID.

In addition, other legislative proposals already or shortly to be, adopted by the Commission
complement the revision of MiFID in terms of increasing market transparency and integrity as
well as containing market disorder and reinforce investor protection. The proposal for a
Regulation on short selling and certain aspects of Credit Default Swaps includes a short selling
disclosure regime which would make it easier for regulators to detect possible cases of market
manipulation. The proposal for a regulation on derivatives, central counterparties and trade
repositories will also increase transparency of significant positions in derivatives for regulators
as well as reducing systemic risks for market participants. The revision of the MAD that
should be presented together with the review of MiFID will am at enlarging the scope and
increasing the efficiency of the directive and contribute to better and sounder financial
markets. The issues of transparency requirements specific to physical energy markets, as well
as transaction reporting to ensure the integrity of energy markets, are the subject of the
Commission proposal for a Regulation on energy market integrity and transparency .

Duration and financial impact

O Proposal/initiative of limited duration

1.0 Proposal/initiative in effect from [DD/MM]YYYY to [DD/MM]YYYY
2.0 Financia impact fromYYYY toYYYY

Proposal/initiative of unlimited duration
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1.7.  Management mode(s) envisaged®’
Centralised direct management by the Commission
[0 Centralised indirect management with the delegation of implementation tasks to:
3.0 executive agencies
4. 0 bodies set up by the Communities™
5 0 national public-sector bodies/bodies with public-service mission
6. O persons entrusted with the implementation of specific actions pursuant to
Title V of the Treaty on European Union and identified in the relevant basic act within the
meaning of Article 49 of the Financial Regulation
00 Shared management with the Member States
] Decentralised management with third countries
] Joint management with international organisations (to be specified)
If more than one management mode iis indicated, please provide detailsin the "Comments” section.
Comments
2. MANAGEMENT MEASURES
2.1 Monitoring and reporting rules
Soecify frequency and conditions.
Article 81 of the draft Regulation establishing the European Securities and Markets Authority
provides for evaluation of the experience acquired as a result of the operation of the Authority
within three years from the effective start of its operation. To this end, the Commission shall
publish ageneral report that shall be forwarded to the European Parliament and to the Council.
2.2. Management and control system
22.1. Risk(s) identified

An impact assessment has been carried out for the proposal to reform the financial supervision
system in the EU to accompany the draft Regulations establishing the European Banking
Authority, the European Insurance and Occupational Pensions Authority and the European
Securities Markets Authority.

67

Details of management modes and references to the Financial Regulation may be found on the BudgWeb site:
http://www.cc.cec/budg/man/budgmanag/budgmanag_en.html
Asreferred to in Article 185 of the Financial Regulation.
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2.2.2.

2.3.

The additional resource to ESMA foreseen as a result of the current proposal is needed in
order to allow ESMA to carry out its competences and notably itsrolein:

- Ensuring harmonisation and coordination of rules applying to the trading venues, and
increasing the transparency of the derivatives markets by specifying which classes of
derivative should be traded on organised trading venues.

- Ensuring a harmonised and improved level of transparency in both the equities and non-
equities markets by ensuring compatibility and consistency of the exemptions to the pre trade
transparency requirements and by specifying standards fro data reporting in order to increase
data quality and facilitate data consolidation.

- Reinforcing and ensuring consistent application of nationa regulatory powers by: Ensuring
coordination of national powers relating to product bans and position management in
derivatives markets. In addition ESMA would have direct powers in these fields to address
threats to investor protection and/or orderly markets in emergency situations, Ensuring
minimum harmonisation of administrative sanctions at EU level by issuing guidance; Ensuring
coordination and harmonisation of conditions of access granted to third country firms.

- Ensuring harmonisation and coordination of rules relating to the disclosure of positions by
categories of traders in the commodity derivatives markets which will improve the oversight
and transparency of these markets.

- Ensuring harmonisation and coordination of rules specifying the data relating to trading
execution which would have to be disclosed by trading venues in order to facilitate the best
execution duties of investment firms.

- Reinforcing the corporate governance framework by specifying the tasks of the nomination
committee in charge of the nomination of the members of the management body as well as
drafting guidance on how to assess the suitability of the management body's members.

The lack of this resource could not ensure a timely and efficient fulfilment of the role of the
Authority.

Control method(s) envisaged

Management and control systems as provided for in the ESMA Regulation will apply aso
with regard to the role of ESMA according to the present proposal.

The final set of indicators to assess the performance of the European Securities and Markets
Authority will be decided by the Commission at the time of conducting the first required
evaluation. For the final assessment, the quantitative indicators will be as important as the
qualitative evidence gathered in the consultations. The evaluation shall be repeated every three
years.

Measuresto prevent fraud and irregularities

Soecify existing or envisaged prevention and protection measures.
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For the purposes of combating fraud, corruption and any other illegal activity, the provisions
of Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May
1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF) shall
apply to the ESMA without any restriction.

The Authority shall accede to the Interinstitutional Agreement of 25 May 1999 between the
European Parliament, the Council of the European Union and the Commission of the
European Communities concerning internal investigations by the European Anti-Fraud Office
(OLAF) and shall immediately adopt appropriate provisions for al staff of the Authority.

The funding decisions and the agreements and the implementing instruments resulting from
them shall explicitly stipulate that the Court of Auditors and OLAF may, if need be, carry out
on-the-spot checks on the beneficiaries of monies disbursed by the Authority as well as on the
staff responsible for allocating these monies.

3. ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE
3.1 Heading(s) of the multiannual financial framework and expenditure budget line(s)
affected
¢ Existing expenditure budget lines
In order of multiannual financial framework headings and budget lines.
Heeding of Budget line exgﬁﬁgi?ﬂr o Contribution
Minencia Number Diff./non- -\~ _from oM | 1o third | of Arile 18(0(a
R 70 . ol Article ad)
framework | I D esorintion. ... ....eveee s ee e, ] it CEE;tAH o C%al?ri'r?i% countries | of gg;i;?gﬁial
[12.040401.01]
ESMA — Subsidy under Titles1and2 | °'f | YES | NO NO NO
(Staff and administrative expenditure

¢ New budget lines requested

In order of multiannual financial framework headings and budget lines.

69
70
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Diff. = Differentiated appropriations/ Non-Diff. = Non-differentiated appropriations
EFTA: European Free Trade Association.
Candidate countries and, where applicable, potential candidate countries from the Western Balkans.
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3.2. Estimated impact on expenditure

3.2.1. Summary of estimated impact on expenditure

EUR million (to 3 decimal places)

Heading of multiannual financial

_ 1A Competitiveness for Growth and Employment
framework:

... enter as many years as
necessary to show the duration TOTAL
of the impact (see point 1.6)

Y ear Y ear Y ear

DG: <MARKT> 20132 | 2014 2015

* Operational appropriations

12.0404.01 Commitments @ 0.394 0.675 0.675 T
Payments ) 0.394 0.675 0.675 1.744
C itment 1

Number of budget line ommitments (1a)
Payments (2a)

Appropriations of an  administrative  nature  financed
from the envelope for specific programmes”

Number of budget line ©) 0 0 0
Commitments | 5% | 0.394| 0675| 0675 1.744
TOTAL appropriations
for DG <MARKT> =2+2a
Payments 0.394 0.675 0.675 1.744

+3

Year N isthe year in which implementation of the proposal/initiative starts.
Technical and/or administrative assistance and expenditure in support of the implementation of EU programmes and/or actions (former "BA" lines), indirect
research, direct research.
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. o Commitments 4 0 0 0
* TOTAL operational appropriations
Payments (5) 0 0 0
* TOTAL appropriations of an administrative nature © 0 0 0
financed from the envel ope for specific programmes
TOTAL appropriations Commitments =4+ 6 0.394 0.675 0.675 1744
under HEADING <1A>
of the multiannual financial framework | Payments =5+6 0.39%4 0.675 0.675 1.744
Comments:

1) Tasksinrelation to all market and trading structures
Trading venues

ESMA will have to draft a certain 4 binding technical standards (BTS) regarding the notification process of trading venues to
competent authorities, the publication and the circumstances under which trading of financial instruments have to be suspended, as
well as the cooperation and exchange of information between trading venues.

Trading of derivatives

ESMA will have to draft 2 BTS stating which classes of derivatives or a subset thereof should only be traded on organised trading
venues as well as specifying the criteria to determine whether a class of derivative or a subset thereof is deemed to be sufficiently
liquid to be traded on organised trading venues.

2) Trade transparency in equities and non equities market
Equities markets

ESMA will be required to publish an opinion assessing the compatibility of each pre-trade transparency waiver with the pre-trade
transparency requirements for Regulated Markets, MTFs and OTFs and shall submit an annual report to the Commission on how
they are used in practice.

ESMA will be required to monitor the application of the arrangements for deferred post-trade publication by trading venues and
shall submit an annual report to the Commission on how they are used in practice.
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Non equities

ESMA will be required to publish an opinion assessing the compatibility of each pre-trade transparency waiver with the pre-trade
transparency requirements for Regulated Markets, MTFs and OTFs and shall submit an annual report to the Commission on how
they are used in practice. ESMA will also have to monitor the pre-trade transparency obligations in bonds, structured finance
products, and clearing-eligible derivatives investment firms have when trading OTC and report to the Commission on the
application of this obligation within 2 years of entry into force.

ESMA will be required to monitor the application of the arrangements for deferred post-trade publication by trading venues and
shall submit an annual report to the Commission on how they are used in practice.

Data reporting services

ESMA will have to develop 3 BTS specifying data formats and standards to be used by trading venues, investment firms and by
Approved Publication Arrangements (APAS) in order to facilitate the consolidation of post-trade information for both equities and
non-equities markets, as well as the information to be provided to the competent authorities by data reporting service providers
applying for an authorisation.

3) Reinforced transparency towards and powers of regulators; Improved consistency in the implementation of rules and
coordination in supervision by national regulators

Product bans

ESMA will have to coordinate the actions taken by national competent authorities to permanently ban a financial product or
practice. In addition ESMA will have direct powers to temporarily ban products or services in emergency situations.

Coordination of national position management measures and position limits by ESMA

ESMA will perform afacilitation and coordination role in relation to position management and position limit powers exercised by
national competent authorities. In addition ESMA will have direct powers to request information from any person on positions held
in any type of derivatives, request any person to reduce the size of a position held, and limit the ability of persons to enter into a
commodity derivative contract.

Sanctions
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ESMA will have to issue guidelines addressed to competent authorities in accordance with Article 16 of Regulation No (EU)
1095/2010 on types of administrative measures and sanctions and level of administrative pecuniary sanctions to be applied in
individual cases within the national legal framework.

ESMA shall develop 1 BTS concerning the procedures and forms for submitting information on administrative measures,
sanctions, pecuniary and criminal penalties by national competent authoritiesto ESMA.

Conditions of access of third country firms

ESMA will have aregistration role in relation to non-EU firms intending to provide investment services and activities in the Union
without the establishment of a branch in one of the Member States. In addition ESMA will have to develop draft regulatory
technical standards to determine the information that the applicant third country firm shall provide to ESMA in its application and
will have to conclude cooperation arrangements with the competent authority of the third countries whose legal and supervisory
frameworks have been recognised as equivalent to the ones in the Union.4) Improved transparency and oversight of commodities
derivatives markets

Position reporting by categories of traders

ESMA shall develop 1 BTS specifying the thresholds beyond which positions by categories of traders should be made public, the
format of the weekly reports making public the open positions by categories of traders, and the content of the information to be
provided by members and market participants of RMs, MTFsand OTFs.

5) Strengthened conduct of business rules of investment firms
Best execution

ESMA will have to develop 2 BTS specifying the content, the format and the periodicity of data related to the quality of execution
to be published by trading venues, as well as taking determining the content and the format of information to be published by
investment firms regarding the top five execution venues where they executed client orders.

ESMA will have to issue guidelines for the assessment of financial instruments incorporating a structure which makes it difficult
for the client to understand the risk involved.

6) Strengthened organizational requirements of investment firms

Corporate governance
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ESMA shall ensure the existence of guidelines for the assessment of the suitability of the members of the management body, taking

into account different roles and functions carried out by them.

ESMA will be required to develop 1 BTS specifying the tasks of the nomination committee dealing in charge of the nomination of
the members of the management body.

If morethan one heading is affected by the proposal / initiative:

Commitments

©

* TOTAL operational appropriations

Payments

®

TOTAL appropriations of an admini

strative nature

(©)

EN

financed from the envel ope for specific programmes
TOTAL appropriations Commitments =4+6 0.394 0.675 0.675 1.744
under HEADINGS 1to 4
of the multiannual financial framework | paments . 0394 | 0675 | 0675 1744
(Reference amount)
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Heading of multlannu.al financial 5 " Administrative expenditure "
framework:
EUR million (to 3 decimal places)
... enter as many years as
;Oeg ;{(_)ef:rg goef:l necessary to show the duration TOTAL
of the impact (see point 1.6)
DG: <MARKT>

* Human resources

* Other administrative expenditure

TOTAL DGK....... > Appropriations

TOTAL appropriations
under HEADING 5
of the multiannual financia framework

(Totd commitments
= Tota payments)

EUR million (to 3 decimal places)

... enter as many years as
necessary to show the duration TOTAL
of the impact (see point 1.6)

Y ear Y ear Y ear
20127 2013 2014

TOTAL appr opriations Commitments 0.394 0.675 0.675 1.744
under HEADINGS 1to5
of the multiannual financial framework | Payments 0.39%4 0.675 0.675 1.744

74 Year N isthe year in which implementation of the proposal/initiative starts.
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3.2.2.

EN

Estimated impact on operational appropriations
7. 0 The proposal/initiative does not require the use of operational appropriations

8. The proposal/initiative requires the use of operational appropriations, as explained below:

The specific objectives of the proposal are set out under 1.4.2. They will be reached through the legislative measures proposed, to be
implemented at national level, and through the involvement of the European Securities and Markets Authority.

In particular, although it is not possible to attribute concrete numerical outputs to each operational objective, ESMA role should contribute to
improving the confidence of investors and derivative markets users, large reduction in systemic risks and substantial improvement in market
efficiency. First, the improved transparency rules on equities and the new transparency rules on bonds and derivatives combined with the new
reporting obligations and systems will greatly increase the level of transparency of financial markets, including commodities markets,
towards regulators and market participants. Coupled with new powers for regulators, this should result in more orderly functioning of
financial markets across the board. Second, the new obligations imposed on investment firms in terms of organisation, process and risk
controls will strongly reinforce investor protection and therefore raise investor confidence. Third, the new trading framework and obligations
imposed on some market participants will at the same time decrease systemic risk and lead to more efficient markets.
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3.2.3.

Estimated impact on appropriations of an administrative nature

3.2.3.1. Summary

0. The proposal/initiative does not require the use of administrative
appropriations

10. [0 The proposa/initiative requires the use of administrative
appropriations, as explained below:
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3.2.3.2. Estimated requirements of human resources

11. The proposal/initiative does not require the use of human
resources

12. [0 The proposal/initiative requires the use of human resources, as
explained below:

Comment:

No additional human and administrative resources will be needed in DG MARKT as
aresult of the proposal. Resources currently deployed to follow directive 1997/9/EC
will continue to do so.
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3.25.

Compatibility with the current multiannual financial framework

13. [0 Proposal/initiative is compatible the current multiannual
financial framework.

14. Proposal/initiative will entail reprogramming of the relevant
heading in the multiannual financial framework.

The proposal provides for extra tasks to be carried out by ESMA. This will require
additional resources under budget line 12.0404.01

15. O Proposal/initiative requires application of the flexibility
instrument or revision of the multiannual financial framework .

Explain what is required, specifying the headings and budget lines concerned and the corresponding
amounts.

Third-party contributions

16. [0 The Proposa/initiative does not provide for co-financing by
third parties

17. The Proposal/initiative provides for the co-financing estimated
below:

Appropriationsin EUR million (to 3 decimal places)

Vear Year Year ... enter as many years as

2012 2012 2014 of the impact (see point 1.6)

necessary to show the duration Total

Specify the co-financing

cofinanced

body

MEMBER STATES via 0.591 1.013 1.013 2617
EU national

supervisors(*)

TOTAL appropriations | o591 | 1013 | 1013 2617

EN

(*) Estimation based on current financing mechanism in draft ESMA regulation
(Member States 60% - Community 40%).

75

See points 19 and 24 of the Interinstitutional Agreement.
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3.3.

Estimated impact on revenue

18. Proposal/initiative has no financial impact on revenue.
19. O Proposal/initiative has the following financial impact:
20. LJon own resources

21. OO on miscellaneous revenue
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ANNEX

Annex to Legidative Financial Statement for proposal for a Directive of the European Parliament
and of the Council amending Directive 2004/39/EC on the Markets in Financial Instruments
Directive (MiFID) and for a Regulation of the European Parliament and of the Council on the
Markets in Financial Instruments

Applied methodology and main underlying assumptions

The costs related to tasks to be carried out by ESMA stemming from the two proposals have been
estimated for staff expenditure (Title 1), in conformity with the cost classification in the ESMA
draft budget for 2012 submitted to the Commission.

The two proposals of the Commission include provisions for ESMA to develop some 14 sets of new
binding technical standards (BTS) that should ensure that provisions of highly technical nature are
consistently implemented across the EU. According to the proposals, ESMA is expected to deliver
some 50% of the new BTS in 2013. To meet this goal, increase in staffing level is required already
starting with 2013. As regards the nature of positions, the successful and timely delivery of new
BTSwill require, in particular, additional policy, legal and impact assessment officers.

Based on the estimates of the Commission services and ESMA, the following assumptions were
applied to assess the impact on number of FTEs required to develop BTS related to the two
proposals:

- One policy officer drafts 2 BTS of average complexity per year; this implies that 4 policy
officers are needed for 2013;

- One impact assessment officer is needed for 8 BTS processes; this implies that 1 impact
assessment officersis needed for 2013;

- One lega officer is needed to draft 5 BTS; this implies that 1 legal officer is needed for
2013;

- One additional support FTEs are needed to provide support to the above positions on a daily
basis.

Hence, delivery of BTSthat are falling duein 2013 requires 7 FTES.

In addition to BTS, ESMA would have to draft 3 sets of guidelines (sanctions, complexity of
financial instruments, corporate governance) and one report on the application of pre-trade
obligation for non-equities when traded OTC. These tasks would require 2 additional policy
officers.

Lastly ESMA would be entrusted with some permanent tasks in the field of pre-trade transparency
waivers and post-trade deferred publication for equities and non-equities markets, product bans, and
position management. These tasks would require 2 additional policy officers.

Overal this means an additional 11 FTEs are needed.

Other assumptions:
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based on the distribution of FTEs in 2012 draft budget, additional 11 FTEs are assumed to
be comprised of 8 temporary agents (74%), 2 seconded national expert (16%) and 1
contractual agent (10%);

average annual salary costs for different categories of personnel are based on DG BUDG
guidance;

salary weighting coefficient for Paris of 1.27;
training costs assumed at €1,000 per FTE per year;

mission costs of €10,000, estimated based on 2012 draft budget for missions per
headcount;

recruiting-related costs (travel, hotel, medical examinations, instalation and other
allowances, removal costs, etc) of €12,700, estimated based on 2012 draft budget for
recruiting per new headcount.

It was assumed that the workload behind the above increase in FTES will be maintained in 2014
onwards, and is linked, in part, to amending the aready developed BTS and, in part, to preparing
the remaining 50% of BTS under the two legidative proposals.

The method of calculating the increase in the required budget for the next three yearsis presented in
more detail in table below. The calculation reflects the fact that that the Community budget funds

40% of the costs.
Cost type Calculation Amount (in thousands)
2013 2014 2015 Total

Title 1: Staff expenditure
11 Salaries and allowances
- of which temporary agents =8*127*1,27 658 1.317 1.317 3.293
- of which SNEs =2*73*1,27 81 162 162 405
- of which contract agents =1*64*1,27 45 89 89 223
12 Expenditure related to recruitment

=11*12,7 140 140
13 Mission expenses

=11*10 55 110 110 275
15 Training =11*1 6 11 11 28
Tota Title 1: Staff expenditure 985 1.689 1.689 4.363
Of which Community contribution (40%) 394 676 676 1.746
Of which Member State contribution (60%) 591 1.013 1.013 2.617

The following table presents the proposed establishment plan for the nine temporary agent

positions:
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Function group and grade

Temporary
posts

AD 16
AD 15
AD 14
AD 13
AD 12
AD 11
AD 10
AD9
AD 8
AD7
AD 6
ADS5

AD total

w N
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